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July 29 , 1943 

Honorable James Stewart, ll . D. 
State Lealth vommissioner 
Sta te Loard of Health 
Jefferson City, Missouri 

Dear Dr . Stewart: 

Fl LED 

fS 

We are in receipt of your letter of July 19th, 1943 , 
r equesti ng an opinivn , which letter is as follows: 

"A Feder a i enactment of H. R. 2935 
approved July 12th, 1943, appropria­
ted certain funds t o the Department 
of Labor , ~h1ldren's Bureau, for the 
fiscal year 194' for grants- in-aid 
to Sta· e health Departments to carry 
on state Yaternal and Child Health ser­
vices and Emergency and Uaternity and 
Infant Care services within the jur1a­
dlct1ons of individual states . rr. R. 
2935 as finally approved contained the 
"ollowing provisos: 

"' Provided, That no part of any appro­
priation contair ed in this .title shall 
be used to promulgate or carry out any 
instruction, order , or r egulation rela­
t ing to the care of obstetrical cases 
which discriminates between persons li­
censed under Stat e law to practice ob­
stetrics . 

"'Provided further, That the foregoing 
proviso shall not be so construed as to 
prevent any patient f rom having the ser ­
vices of any practitioner of her own 
cholce, paid for out of th is fund , so 
long as Sta t e laws aro complied with. ' 



Hororable James Stewart, M. D. { 2 ) July 29, 1943 

"Prior to the enactment of t h is law 
the Children's Bureau, Department of 
Labor , Washington, D. c., required of 
the various State health t gencies to 
meet certain standards for practitioners 
participating i n any pr ogram that was sub­
sidized, in part or i n full, f rom Pederal 
grants- in- aid under the 8ocial Secur ity 
Act as amended i n 1939 . F'ollowing the 
regulations of t he Children ' s Eur~au , The 
Stat e Board of Health, wrote and submitted 
f or approval a plan for adminis t ration of 
the Emergency llaternity and lnfant Care 
Program for t he fiscal year 194-l . 'l'his 
plan, a copy of which is enclosed, was 
approved by the Cbildren' J Bureau, ash­
i ngton, D. ~., and was set in operation 
by the Division of Child llygiene, of the 
State Board of Health , as of June 21st, 
1943. Using F'ederal funds appropriated 
under Public Law ~ 11 , approved as of 
~arch 18 th, 1943, ( a copy of which may 
be found i n the ~ederal Register , \ olume 
8 # 62 , Page 3859, 11tle 42- Public lleal th , 
dated March 30th, 1943) , the State Doard 
of Health received t hrough t he State Trea­
surer of the State of tUssouri, t he sum of 
~30 ,000 .00 , known as ~und F, to carry out 
the Amergency Mater n ity and Infant Care 
Probram for the State of Missouri. All 
subsequent funds from the Children' s Bur~au 
as grants- in-aid must necessari l y come from 
appropria tions as found i n H. R. 2939 . 

"The State board of Health wisr ... ed to co­
operate wi t b the Children • s Bureau, 1f·ash1n,s­
ton , D. c., in carrying out the pr ovisions 
ot the s t a te Emergency aternity and Inf ant 
Care Plan . &. R. 2935.by its proviso con­
f u ses our i nterpretations as to standards 
of medical servi ces for obstetric care as 
provided under this program. •i l l you please 
review the Statutes of Jissouri and designate 
to t he Stat e Board of Heal th t hose i ndividuals 
t hat may practi ce obstetrics . 
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"It is necessary that the State Board 
of Health submits to the Children's 
Bureau a statement of leaglity from the 
office of t he ' ttorney General of •. as­
sour! before t he 1944 Maternal and Child 
Health plan and budgets may become effec­
tive . Ther efore, may I request as early 
a reply from your office as possible . " 

Section 9981 R. s . Missouri , 1939, provides as follows : , 

"It shall be unlawful for any person not 
now a registered physician withi n t he mean­
ing of t he law to practice medicine or sur­
gery in any of its departments , or t o pro­
fess to cure and a ttempt to treat the sick 
and ot her s afflicted with bodily or mental 
infirmities, · or engage i n the practice of 

,midwifery i n the s tate of Missouri, except 
as hereinafter provided. " 

Section 9983 R. s . ~ 1ssour1 , 1939, providing for the 
examination of physicians, reads in part as follows : 

" * * i:· The medical examination .;· -;;. ·::- -~ 
shall embrace the subjects of anatomy , 
chemistry, physiology , thera~eutics, ob­
stetrics, ~- .. t- * ~~ * -: . ..: -~· ·~ . (Underscoring 
ours .) 

Section 9993 H. "" · Missouri, 1939, provides, i n part 
as follows: 

"It shall be unlawful for any person to 
practice midwifery in t h is state before 
receiving a license t o do so . Every per­
son desiring t o practice midwifer y as a 
profession shall make application to the 
state board of health for 'examination and 
pay a fee of five dollars. And upon pass­
ing an examination satisfactory to said 
board upon the subject of obstetrics, shall 

\ 
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receive a license to practice as above 
provided. * * * * ~ * * * * * * * *" 

Section 10042 R. s . Missouri, 1939 , declaring osteopathy 
not to be t he practice o£ medicine, is as follQws: 

HThe system, method or science of treat­
ing diseases o£ t he human body, commonly 
known as osteopathy, and as taught and 
practiced by the ~merican school of os­
teopathy of Kirksville , Missouri , is here­
by declared not to be t he pract i ce of medi­
cine and surgery within the meaning of 
article 1 of chapter 59 and not subject to 
the provisions of . said article . " 

This section first appears in Laws of Missouri, 1897, at 
page 206 . 

Section 10044 R. s . Missouri , 1939, providing for the 
examination of osteopaths , in enumerating the subjects, i s, 
in part , as follows: 

ows: 

" -li- -t:- * The board shall subj act all ap­
plicants to an examinati on in the subjects 
of anatomy, physiology, physiological chem­
i stry, toxicology, osteopathic pathology , 
diagnosis, hygiene , obstetrics and gynecol­
ogy , surgery, principles and practice of 
osteopathy, and such other subjects as the 
board may require : * ~- ~· ~· ~ -~ * -~- -;:- ~~ • n 

Section 10046 R. s . Misso~i , 1939, provides as foll-

"Osteopathic physicians shall observe and 
be subject to the stat e and municipal regu­
lations relating to the control of conta­
gious diseases, t he reporting and certify­
ing of births and deaths , and all matters 
per tainirg to public health, and such re­
ports shall be accepted by t he officer or 
department to whom such r eport is made," 



Honorable James Stewart, 14. D. {5) July 29 , 1943 

The roregoing section , in requirinG that osteopath s 
report and certi.fy births , ir.dicates a legislative i n tent 
to recogni ze their right to practice obstetrics, since the 
same burden and authority is placed on c idwivea , nurses 
and physicians . ( ~ee Section 9994 R. S. uissouri, 1939) . 

Whether or not osteopaths are authorized to practice 
obstet rics depends principal ly upon the construction ot 
Sec tion 10042, supra . The system, method, or 8cience, of 
osteopa thy is limited to that which was taught and prac­
ticed by the American School or Osteopathy at Kirksville , 
Missouri , probabl y at the time this statute was passed in 
1897 . 

In construing a statute on t he s ame subject i n the 
s tate of ~ansas , which statute contained a similar provi­
s i on, the Supreme Court of Aansaa, in the case of State 
ex rel. Beck, Attorney General v . Gleason , 79 Pac . (2d) 
911 , 1. c . 916 , gave said provision the foll owing constr uc­
tion: 

"1. (a ) Is the osteopathic stat ute pros­
pective in operation, or (b ) are osteo­
pathic physicians l i mited to the s t a te 
of the science and art as t aught and prac­
ticed in 1913 , when the statute was enac­
ted? Answering the first part of this 
question, (a), the s t atute was prospective 
in operation ; that is t o say, i t was designed 
t o operate i n the f uture . After t he enact­
ment ot our first s t atute recognizing os­
teopathy as a sys tem or school of th ought 
and practice for the treatment of the sick, 
injured, or afflicted, no one could prac­
tice osteopathy l awfully in this stat e un­
l ess he held a certificate authorizing him 
to practice osteopathy issu ed by the state 
board authorized by stat ute to issue such 
certificates . From 1901 to 1913 t h is was 
the s t ate board of medical registra t1on 
and examination. Since 1913 it has been 
the state board or osteopathic registration 
and examination . The statut e did not oper­
ate retrospectivel y so as to punish those 
who had practiced osteopathy previous to 
the effec tive date of the statute . (b ) 
Os teopathic physicians , meaning by that 
term those to wham certificates have been 
i eeued authorizing them to practice os­
teopathy in this state by a state board 
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author ized to issue such certificates, 
are limited to t he practice of osteo-
pathy in harmony with the fundamental 
principles of osteopathy, or what is 
sometimes spoken of as t he science or 
system of osteopathy ( G. s . 1935, 65-
1206), as gener ally known and understood 
and a ,s taught i n os teopath ic schools or 
colleges of good repute in 1901 and 1913. 
Osteopaths , . in common wi th all scientific 
and professional men , are expected to con­
tinue t o study, to make pr ogress, to l earn 
more about t heir profession, and to apply 
such knowledge i n their practice, l but they 
are still engaged in t he practiceJ of oste­
opathy, as that science or system~ was known 
and understood when our statutes above men­
t ioned were enacted. 1hey are not author­
i zed to practi ce optometr y ( State ex rel . 
v. Eustace, 117 Kan. 746 , 233 P. 109 ), or 
any of t he other professi ons whi ch r equ i re 
a suecific certificate of authority. I t, 
as suggested by counsel for defendant , os­
teopathy has 'abandoned its fundamental op­
positi on to drug therapy and operative sur­
gery (meaning by this term sur~ery by t he 
u se of surgical instrument s }, and now in­
cludes the use of t hose things in i ts sys­
tem, that f act never has been recogn ized 
by t he l egislature of t h is s tate . Our stat­
utes continue to recognize th e 'pra ctice of 
osteopathy' and t he 'practi ce of medicine 
and surger y ' as separate and distinct things . 
A certificate authorizing one to pract i ce os­
teopathy , whether issued pr ior to 1913 by the 
board or medical r egistrati on and examination, 
or s ince t hat t1me by the boar d of osteopathic 
registration and examination , never has been 
recognized by our sta tutes , nor by our courts, 
a a c.ve_o ... • "f ng its hol der to engage in the 'prac­
tice of medicine and surgery' in this state . n 

The same general conclusion was reached by t he Supr eme 
Court of Kansas i n t he ca se of St ate ex rel. v . Moore ,ll7 
Pac ific {2d) 598 . 
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At our r equest , the Missouri Sta t e ~oard of Osteo­
pathic Registrati on and Examinati on -furnished us with 
the following letter: 

"The Missouri state Loar d of Osteopath i c 
Registration and ~xamination ha s i nvestiga ­
ted the pr ovisions of the Statu tes of Mis­
souri pertaini ng to osteopathi c teaching , 
examination and practice as originally en­
acted i n 1903 , (for mor e than forty years) 
and r e vised or as amended t o date , and re­
ports, t hat 

"Each coliege r ecognized as reputable 
has satisfactorily taught obstetrical 
pre- natal and post-n~taJ care . 

"We have examined all records and have 
found the followi ng to be true accord-
ing to our r ecorda : that each Applicant 
has had a written examination in obstet­
rics and has passed that examination be­
fore a certifica te t o practice osteopathy 
was issued and as required in the Missouri 
Statutes Section 1351 6 to 13521-A. ( R. S ~ 

.. Mo . St atut es 1939) · 

Re~pectfully yours , 

Mlssouri State Boar d of Osteopath ic 
Registration and Examination 

A. B. Cooter . D. o. 
Pr esident 

t . C. Hopkins, D. o. 
Secretary 

SEAL 

By direction of the Board 
In Session, St. Louis , Missouri 
July 24 , 1943 . " 
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Chapter 61 of the Revised Statutes of ~issouri , 1939~ 
provides for a State Board of Nurse Examiners, and sets 
out the general qual ifications for the examination and 
i s suance of licenses to nurses . 

Section 10032 R. s . Missouri , 1939, provides as 
follows: 

"The Board shall is~e a l icen se to prac­
tice as a registered nurse or registered 
obstetrical nurse i n the state of ~.issouri . 

"1. Any person who shall be admitted to 
and pass the board 's examination ther efor. 

"2. Any a pplicant of GOOd character from 
another state or a foreign country who shall 
pay a f ee of twelve dollars ( , 1 2 . 00 ) and sub: 
mit to the board satisfactory evidence, veri­
fied by oath if required, of due regiatratioh , 
as a registered nurse or by another stat e or 
country having equal requirements or if in 
the judgment of t he board said applicant ' s 
individual qualification be the equivalent 
of those requir~d by this chapter . " 

Section 10035 R. s . issouri , 1959, reads as follows: 

"The Board Shall admit to examination for 
license and upon the passing .of such examin­
ation and the payment of a fee of ten dollars 
( , 10.00) shall license to practice as an ob­
stetrical nurse any applicant possessing all 
t he r equirements of section 10034, except 1n 
lieu of the course in a school of nursing , 
shall have grsiu~tpd from a school attached 
to a maternity hospital having a course of 
training requ iring eighteen (18 ) months for 
completion. Pnd such persona shall be on­
titled to append the letters •o. N. ' to h is 
or her namez Provided, that any applicant 
who is a graduate of a school of obstetrical 
nursing which ~ave at the time of applicant's 
training a course of two school years of not 
l eas than an aggregate of ~ighteen months , 
and who has heretofore been l icensed aa an 
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attendant under the law of 1921 , and 
who has paid the fee of ten dollars 
($10. 00) as r equi r ed by sai d law, shall 
be granted a license by the board as a 
registered obstetrical nurse without 
examination upon the payment of a fee 
of ten dollars {~lO .OO) . w 

It will be noted from the authoriti es above cited, 
that physicians, midwives , nurses and osteopathic physicians , 
are requi r ed to report births . The onl y case that we have 
been abl e to f i nd where this subject has been judicially de­
termined, is the case of St ate ex rel. Johnson, Attorney­
General v . t•agner , et al ( Neb . Sup. Ct . 1941), 297 N. w. 
906, 1. c. 912, where the court said: 

"To obtain a license to practice os­
teopathy, respondent was r equired to 
exhibit a diploma issued by a regular 
school of osteopathy wherein the curric­
ul um included instruction in certain sub­
jec~s required by statute , one of whi ch 
was obstetrics. He was also required to 
pass an examination i n the r equired sub­
jects . While these facts alone would not 
authorize respondent to enga ge in t he prac­
tice of obstetrics, yet , when considered 
with the statute regarding the r eporting 
of childbirths, together with the history 
of its development, we think the legislature 
authorized respondent, upon securing a li­
cense to practice osteopathy to engage in 
the practice· of obstetrics. As was said i n 
Stoike v . Weseman, 167 Minn . 266, 208 N. r . 
993: ' Unless an osteopathic physician could 
lawfully attend a woman in childbirth, there 
woul d be no reason for requiring him to re­
port the birth of t he child. • * * * "'~ * * * 
It is fundamen tal principle of statutory 
construction t hat the l egislature must be 
presumed to have had in mind all previous 
legislation upon the subject, so that in 
the construction of a statute we must con­
sider the preexist i ng l aw and any other 
acts relating to the s ame subject . We 
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therefore r each the conclusion thnt 
the l egi sl ature has r ec r nized obstet­
rics as a oranch of osteopathy. a con­
clusion vhlch the court 1s obli ed to 
follo· v until th , legi t l ature by spe­
cific action evidences a contrary view. 
\,e o.ro ther efore of tha opinion. af'ter 
an exurnina~.. 1on of th ., l --1 1 sl ntive history 
of the laws pertalni~ to osteopathy and 
their r e l ation to obstetrics and r egula­
tory roqulremonts a~ to reporting child­
births, that the l egi slature has author­
ized a licensed practitioner of osteopathy 
to engaGe in th pri•Ctice of obste trics . 
* * * * * {to i.~ {;- i<' * {, * * * -!r * * * * *•" 

In the practice of obstetrics. nurses must stay within 
the limits of the nursing profession and not atte~pt to por­
torm the duties of a doctor. In the case of Commonweal th v . 
Porn, 82 N. E. 31, 196 Uass . 326, 17 L. R. A • • N. S., 94 , 13 Ann . 
Cas . 569, it was hel d that when, in addition to ordinary as­
sistance in the normal cases of childbirth, there is the 
occasional use of obstetrical instruments , and a habit of 
prescribing for conditions described in printed formulas which 
tho defendant carr ied, such a course of conduct constitutes 
a "practice of medicine" in ono of its brunches . Although 
chi l dbirth is not a disease. but a normal function of women, 
yet the "practice of medi c ine" does not appertain excl usively 
to disease , a n , obstetrics as matter of common knowledge has 
long been t reated a s a highly important branch of the science . 

CONCLU~IOU 

It is the opinion ot this department that the indi­
viduals who are authorized to pr octice obste trics. under the 
laws of thi s St ate , aro duly l icensed physicians and surgeons, 
duly licensed midwives . duly l icensed osteopathic physicians. 
and duly licensed nurses . 

That statutes do not dofine the extent to ~hich these 
individuals may practice obstetrics within thei r particular 
provisions. This question appears to be one of fact de­
pendine upon tho particular profes s ion. For instance, it is 
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obvious that a nurse may prnctice obstetrics onl y as a nurse 
a.nci no'~ atJ a phy~1 lcian. 

~PrRC VbD UY: 

ROY. Mc KI'I''l'RICK 
Attorney Gen~ral 

LAP ~ RVl 

Respectrully subw.itted 

LEO A. PO!.ITTE 
/I. Psistunt Attornoy Gent:r&l 


