LAROR: Construction of Section 5082, R. S. 1939, relative
to the payment of discharged employees, and 5080
relative to the payment for discharge of employees.

liareh 16, 1943

Y FILED

Hornorable Orville S. Iraylor
Commissiorer of Labor
Jefferson (ity, sissouri

Lear oir:

ln answer to your request for an official opirion
from this office, in referernce to the payment of wases of
employees of corporeations, we are submitting the following:

Your request consists of three cuestiors.

Your first question reads as follows:

"lust a firm pay a discharged employee
the day he is discharged, or may that
firm avall themselves of a seven cay
waiting period?"

Section 5082 R, ©, lissourl, 1939, reads as follows:

"henever any corporation doing business
in thls stste shell discharge, with or
without cause, or refuse to further em-
ploy any servart or employee thereof,
the unpald wages of any such servant

or employee then earred at the contract
rate, wlithout abatement or ceduection,
shall be and become due and payable on
the day of such discharge or refusal to
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longer emn loy; and such servant or em-
ployee may request in writing of his
foreman or the keeper of his time to
heve the money due him, or a valid

check therefor, sent to any station

or office where a regular agert is

kept; and if the money aforesaild, or

a valid check therefor, does not reach
such stetion or oifice within seven

days from the date it 1s so requested,
then as & penalty for such non-payment
the wages of suech servant or employee
shall cortinue from the date of the dis-
charge or refusal to further employ, at
the same rate until paid: Provided, such
wages shall not continue nore than sixty
days, unless an action thcrefor shall be
commenced within that time.," (Italics
ours.)

This section Tirst declares that whenever any corpora=-
tion doing business 1r this State shall discharge, with or
wlthout cause, or refuse to further emplocy any employee,
the unpald wagzes shall become due and payable on the day
of such discharge or refusal to longer employ. Thls pro-
vision in the first part of Section 5082, supra, is unam-
biguous, 1s 1in plain language, and there 1s no question but
that the wa;es are due on the date of the discharge. OSince
the wagzes are¢ due and are not pald, the employee may bring
an action against the corporation for his wages, upon the
refusal of the corporation to pay him at the time of hils
discharge. When the wording of a statute is unambiguous,
it needs no corstruction, 1t was so held in the case of
State v, Thatcher, 92 3, ', (2d4) 640, 1. c. 643, where
the court ssld:

" & 3 % First, because the language of

the enactment is perfectly clear and une
ambiguous. 1n such case therc 1s nothing
to construe, and no intent contrary to
the evident intent can rationally or
permissibly be implied,"
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Since the first part of Section 6082, supra, declares
the wages due and payable on the day of such discharge, it
cannot be said that the corporation can delay payment of
the wages.,

cectlon 5082, supra, also contains a second provision,
of which an employee may take advantage, that 1s, he may
request, in writing, of his foreman, or the keeper of hils
time, to have the money due him, or a valid check therefor,
sent to eny statior or office where a regular agent is kept,
and, if the corporation does rot send the money wlithin seven
deys from the date it 1s so requested, then, as a penalty
for such non-payment, the wages of the employee shall con=-
tinue from the date of the dlscharge, or refusal to further
employ, at the same rate until paid, for a period of not
more than sixty days, unless an actlion therefor shall be
commenced within that time, This slternative is not man-
datory on the part of the employee, but he may request
that 1t be sent by check to another regular agent of the
company.,

1t may be assumed that 1t was the intention of the
lezislature that 1f a person was discharged by a corpora=
tion and intended te go to another city ior employment,
it would be better if he should rcquest the check to be
malled within seven days to the other clty than to bring
en action within the clty where he was discharged.

UL CLUs10

1t is, therefore, the opinion of tlils department that
whenever any corporation dolng business in this State shall
discharge, with or witihout cause, or refuse to furthcr em=
ploy, any servart or employee thereof, the unpald wages, of
any such servant or employee, then earred, at the cocntract
rate without abatement or deduction, shall become due and
payable on the date of such discharge or reifusal to long-
er employ,and the employee upor such refusal may immediat.ly
file sult for the recovery of his wages.

It 1s further the opinion of thls department, that the
seven-day walting period 1s for the benefit of the employee
and not the corporation by which he has been employed. FIor
that reason the corporation cannot avail itself of & seven-
day walting period,
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11
Your second cuestion reads as follows:

"If a firm discharges an employee,
and the paying office is in a distant
city, can that firm avail itself of
the seven day walting period, or must
it pay at once, or continue emploaee
on payroll untlil payment 1s made?

In answer to this questlion, we refer you to our hold-
ing in answer to your first question,

In your second question you also inquire:

" % 3 % can that firm avall itself of
the seven day waliting perlod, or must
it pay at once, or continue employee

on payroll until payment is made?"

Under our conclusion of the first question, we have
held that the firm cannot avail itself of the seven-dsy
waiting period and must pay at once. Kelative to con-
tinuing the employee on the payroll untll payment ls made,
we hold that that 1s not the law,as set out 1ln Section 5082,
supra, 1t was so held in the case of Quinn v, 1, M, Sayman
Products Co, 296 5, W, 198, where the court said:

"The instructions given on behalf of -
the plaintiff, concerning which de-

fendant assigns error here, proceed

upon the theory that under the statute
plaintiff, if employed by the week,

was entitled to recover by way of

damages wages at the contract rate for

the entire week commencing iarch 1l6th,

less 56 cents pald by defendant, though

he was discharged for cause, and thet,
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if defendant failed to pay plalintiff

such wages within 7 days efter request

in writing so to do, plaintiff wes enti-
tled to recover by way of penalty wages

at the contract rate from the date of

hls discharge until paild. The piving

of these instructions shows a wrong
construction of the statute on the part

of the learned trial court. Ubvlously,
the statute imposes a penalty, upon the
dlscharge of an employee only for fallure
to pay the wapges of such employee then
earned at the contract rete, and not for
fallure to pay the wapges which he would
have earred if he had beer permitted to
continue 1n the service to the end of

the definite perlod of time for which he
was employed, 1t will be observed that

the statute 1mposes the penalty though

the employee be discharged for cause,

The penalty is not imposed for discharg-
ing the employee, but for failing to pay
the wages then earned at the contract rate,
It is Incorceivable that the statute in-
tends to impose upon an employer a penalty
for discharging an employee for causs,
which would be the necessary result of

the construction placed upon the statute
by the learned trlal court as shown by
the instructions glvern for plalntiff,

Such & construction of the statute would
render 1t unconstitutional, and 1t is a
settled rule of construction that a sta-
tute must be so cinstrued, if so it may

be corsistent with its language, that 1t
will rot impinge upon constitutional guaren-
ties. IHoreover, this statute, beirg penal
in 1ts character, must be strictly con-
strued." (Underscoring ours,)

In the above quotation we have underllined that par-
ticular part which specifically states that the penalty
imposed 1s rot for failure to pay the wages which would
have been earned had the employee been permitted to con-
tinue in the service to the end of the deflnite period
of time for which he was employed, but for failling to pay
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the wa;es after receiving a notice requesting his waces.

This case also held that this statute belng penal
in 1ts charecter must be strictly construed. Also, Iin
the case¢ of Alexander v, Alllson, 224 &, ', 51, par. 4,
the court, in construing this section said:

"lhe error in submitting to the jury

the question of damages for fallure

to pay plalintiff the wages due, under

the provisions of the lLaws of llissourl

of 1913, p. 175, was cured by the ver-
dict, Ve have alrcady stated that
pleintiff did not prove a demenrd in writ-
ing, and the instructions should not have
permitted the jury to find for more than
the wages due, <he jury, however, found
only for the amount due, and deiendant
was not hermed by the error,"

CUNCLUSION

It 1s, th.rcfore, the opinion of this department,
that 1f a firm discharges an employee, and the paylng
office la in a cdistant city in thils State, the firm
cannot avail 1tself of the seven-day waltlng perlod, and
must pay at once, unless the employee requests in writing
to his foreman, or the keeper of lis time, that the money
due him be sent to any statlon or offlice where a regular
agent of the corporation is kept in this State.

1t is further the oplinion of this department, thsat

unless the written request, as above set out, is made, _
the employee does not continue on the payroll until after
the seven days have expired from the serving of the writ-
ten notice above sc¢t out, ard then he continues on the
payroll, from the date of hls discharge or refusal to
further employ, at the same rate until paid, for a perlod
not to exceed sixty days.

1t is further the oplinion of this department, that
where the employee cdoes not make the request in writing
as above set out, he does rot continue on the payroll, and
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does not recelve the benefit of the sixty days' wages
from the time of his discharge, but merely has an actlon
against the corporation for the actusl wages due him at
the time of hils discharge.

J11
Your third question reads as followst

"If an employee voluntarily leaves his
employment, can he demand immediate pay-
ment, except hlis pay within seven days,
or may the employer make him wait until
the next regular payday?"

The section applicable to this questior 1s Section
5080 E, ©, Missouri, 1939, which reads as follows:

"All corporations doing business in
this state, which shall employ any
mechanlcs, laborers or other servants,
shall pay the wagzes of such employees
as often e&s semlmonthly. Such corporea-
tions shall either, as a part of the
check, draft or other voucher paylng
the wages or separately, furnish the
employee at least once a month a state-
ment showing the total amount of dedue=
tions for the period,"

And, Sectlon 5081 K, &, Missouri, 1939, which reads as
follows:

"Any corporation violating sectlon
5080 of this article shall be deemed
gullty of & misdemeanor, and upon cone
viction thereof, shall be fined in any
sum not less than fifty dollars, nor
more than five hundred dollars, for
each offense,"



Honorable Orville S, Trajlor (8) Mareh 16, 1943

Under the avove sectlons all business corporatlions
doing business 1n this State shall pay the wages of theilr
employees semimonthly, and, under Sectlion 5081, supra,
it 1s a misdemeanor 1f the corvorations do rot pay the
wages of thelr employees semimonthly.

In a careful search of the statutes we do not find
any law which allows an employee to sue & corporatlon
for wages due him before the next regular payday. As
described in Sectlon 5080, supra.

Section 5080, supra, was held constitutional in the
case of Smith v, Townley lifg. Co., 218 5, VW, 870, per.
1-2, where the court said:

"The first paragraph of plaintiff's pe-
tition alleges that defencant is a liis-
sourl corporsation, and hence plalintiff's
rights must be determined by the provi-
sions of the 1911 act, supra.

"T'he above act of 1911 was held to be

constitutional by our court in bane in
State v, RKallroad, 242 Mo. 339, 147 S.
W. 118, and Stsie v, Rallroad, 242 iio,
380, 381, 147 S. W, 130,"

It was also held cornstitutional in the case of The
State v. Mlssourl Paciflc Railway Company, 242 Mo, 339,
l. ¢, 375, where the court sald:s

"Any law which would really prevent

the defendant from operating its rail-
road as a common carrier, or which
would render it 1mpossible for such
road to be operated so as to yleld a
return on the money Ilnvested in its
construction or equipment, would doubt-
less be void; ©but after full considera-
tion of all the facts and issues pre-
sented 1n this case, we are of the
opinion that the semi-monthly payment
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law applicable to all corporations,

is an appropriate and necessary police
regulation; and there is no sound rea-
son why it should prove injurious to
defendant or other corporations in our
State . .

CONCLUBION

It is, therefore, the opinion of this department,
that 1 an employee voluntarily leaves his employment he
cannot demanrd immedlate payment, but must wait until the
next regular payday.

hespectfully submitted

W, J. BURKE
Asslistant Attorney Ueneral

APPROVED B @

ROY MeKITTRICK
Attorney General of iilssourl
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