LABOR: (1) liuniefpally owned utility compunies are subject to
_irspaction by Labor Commissioner; (2) The prosscubing
attorney of the county wherein the business establisiment
is located, shall enforce the provisions of Section 10180,
R. 5. 1930, -

April 20, 1943,

| FILED

J’ '}’]‘ ' d

Hone Orville &. Traylor
Comnlssioner of Labor
Joefferson City, Misscurl

Dear lr., Traylors

This will acknowledge rsceipt of your letter of
April 12, 1943, requesting an opinion from thlas Departuent.
Your letter, omitting caption and signature, is as followss

"You will find enclosed an opinion
by Arthur H, olfe, Assistant Clity
Counselor of Kansas City, regarding
the inspection by this Department of
the municipally-owvned utilitlies of
Kansas City.

"On July 3rd, 1934, your office gave
an opinion to Mary Ldna Cruzen stating
that we could make such inspections.

"In as much as other utilitiea have
rofused to pay this inspection fee,
we would like to have an opinion from
you as to what action we should take
to collact such foeoa,"

The purpose of the leglslation in regard to labar
1s set out in 3ectlon 10153, Re o Mo, 1939, This section
provides as followss

"The objoect of this department shall
se to collect, assort, systematize
and present in annual report to the
governor, to be by him transmitted
biennlally to the general assembly,
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statistical detalls and informatiocn
relating to all departments of labor
in the state, especlally in its re-
lations to the commercial, industrial,
social, educational and san itary con-
ditions of the laboring clacses and
to the peruanent prosperity of the
productive industries of the stage."

As can be noted from the avove secticn,it was
clearly the intention of the Legislature at the time thiis
secetion was passed te enact this loglslation for the protec~
tion of labor and for the maintenance of sanitary and health-
ful cconditions for those people performing labor in different
clagses of employment.

Thne Leglslature also enacted a law providing for the
insgpection of various types of businesses and manufacturing
companies by the State Commisslioner of Labor and Industirial
Inspectlion, as provided in Sectlon 10179, Re S. lio. 1938, This
sectlon prescribes the following:

"The state comunlisioner of labor and
industrial inspection may divide the
state into districts, assign one or
more deputy inspectors to each district,
and may, at his discretion, change or
transfeor them from one distriet to
another, It shall be the duty of the
comuissioner, his assistants or deputy
Inspectors, to make not les: than two
inspections during each year of all
factories, wareshousss, office bulldings,
frolght doepots, machine shops, jarages,
laundriscs, tenement workshops, bake
shops, restaurants, bowling alleys,
pool halls, theaters, concert halls,
moving picture housses, .or places of
public amusenent, and all other manue
facturing, mechanical and mercantile
establishnents and worikshops., The
last inspection shall be completed on
or before the first day of October of
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each year, and the commissioner shall
enforce all laws relating to the in-
spection of the estadvlishments enumer-
ated heretofore in this section, and
prosecute all persons for violating the
sams, .iny munlicipal ordinance relating
to sald establishments or their inspec-
tion shall be enforcaed by the commisaioner.
The commissioner, his assistants and
deputy inspectors, may administer oaths
and take af’idavits in matters concerning
the onforcement of the various inspection
laws relating to thess estabvlishments:
Provided, that the provision of this
sectlon shall not apply to mercantlle
establishaents that employ less than ten
persons that are located 1n towns and
citles that havo three thousand inhabe
itants or less."

It will be noted from the above provision that
although this sectlon does not make specific provisions for
the Inspection of municipal utility companiss, or of any
utility company, it dooes provide that the Commissioner shall
make two inspections each year of all "manufacturing, mechan-
ical and mercantile cstablishments and workshops." It would
seam that the question ilnvolved in this opinion 1s whether
cr not a municipal utility company comes under the terms of
a "manufacturing, mechanlcal or mercantile sstablishment,"

It has been held In ssveral jurisdictions that a
person engaged in the generation of electricity i: engaged in
. a manufacturing or mechanical business, See 3State ex rel.
Winterfield v. Hardin County Rural Zlectric Co-op., 285 N. We
219, 225, 226 Iowa 8963 In re Charles Town Light and Power Co.,
183 Fed. 160, 1. ce. 1635; and liciilllan v. Hoyes, 72 A, 759,
762, 75 Ne He 258, Also see :ngola Rallway and Power Co.,
Ve ﬁ\lts, 98 H. Eq 818’ l. Ce 820 (m.); mas Ve Aﬂhll.nd
Light, Mill & Power Co., 138 N. W. 761, 763, 92 lieb, 5503
gz?born Ve B6ll, 32 P, 989, l. ce 991, 18 Colo., 346, 20 L. Re Ao

As can be seen from a study of the above decisions
a company organized for the purpose of genserating and selling
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eleactrical power, is, by the weight of suthority, a manu-
facturing establishment or concern and would come under the
terms of Section 10179, supra., Therse seems to be no question
that persons engaged 1n the manufacture or handling of elec=
trical current are subject to reasonable regulations and
restrictions by proper authority in accordance with the
statutes and mwiclpal ordinances onacted in the propsr exer=-
cise of police power, See 20 C. Je, page 320, Sec. 23.

As stated avove, “ection 10179, ii. S. Mo, 1339,
was passed for the protection of the employees of different
types of businessas,and the inspection fess as provided in
Section 10180, R. e loe. 1939, is not a tax on the property
of such business establiahmonta but is me: ely an inspection
fee, Jee State v, Vieckens, 186 lio, 103, 84 &, ", 908,

In the opinion of the issistant City Counselor,
which was atiached to your regquest, there iz a line drawn
between utilitiess owned by privats corporations and those ewned
by municipal corporaticns, e csn see no merit in the conten-
tion that municipal utllities are not subject to %ue provisions
of the ssctiocnz of the statute cited above, merely because they
are not specifically mentioned, e do not think it was the
intention of the Lsgislature in enacting this law to include
utilities operated by private interests and excluds those oper-
ated by municlpalities, since in so doing the employees of the
municipally owned utilities would not be afiorded the same
protection with regard Lo health and working conditions as
those employed by a private snierprize. This certainly could
not be the intention of the Leglslature, as stated avove,

Thercfore, 1t is the opinion of this Departuent
that the provisions of Section 10179, supra, relative to the
inspection of labor conditions, apply to utility plants owned
by a munlelpality.

Your request also contalns a gquestion as to how
the inspectlon fees provided for by “ectlons 10179 and 10180,
Re Se lic. 1939, can be collected.

Section 10180 provides for the fess for inspection
and also provides for the manner in which suech regulations
relative to the imspection of certain businesses can be enforced.
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In view of the fact that this is a rather lengthly article,
we will only cite that portion of such section as is appli-
cable to the question herein involved, fuech portion of
Section 10180 reads as followsg

": + # Any person, firm or corpora-

tion, agent or manager, superintendent

or foreman of any flrm or corporation,
whether acting for himself or for such
firm or corporation, or by himself or
through subagents or foreman, superine
tendent or manager, who shall refuse or
attempt to prevent the adulssion of any
inspector authorized by this article,
upon or within the premises or bullding
of any establishments or place which he
is required by law to inspect, at any
reasonable business hour, or during work-
ing hours of the persons euployed therein
or thereat, or shall in any manner ilnter-
fere with the performance of the officlal
duties of suech inspector, or shall neglect
or refuse to pay the inspeection fse upon
the completion of such inspection, shall
be deemed gullty of a misdemeenor, and,
upon conviction thereof, shall be fined
not less than twenty-five dollars nor
more than one hundred dollars for each
offense: « & x» ="

As can Do seen from the above provision, if any per-
son, firm or corporation, agent or mnngfer, superintendent or
foreman of any firm or corporation sha refuse to permit their
particular establishment to be inspected or shall in any way
interfere with the inspection thereof, or shall neglect or re-
fuse to pay the inspection fee upon the completion of such
inspection, such perscns shall be guilty of a misdemeanor and
punisheble by a fine in the amount sc¢t out in such statute.

Consequently, if there is a refusal to permit the
ingspection of any ecstavlishment set out in Article 4 of Chapter
68, e Se MOe 1939, or 1f any such establishment, or manager there-
of , shall refuse to pay the inspection fee, complaint should be
made to the .prosecuting attorney of the county in which such
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business 1s located and whose duty 1t 1s to enforce the pro=-
vislons of this article.

Conclusion

Thereforo, 1t is the opinion of thils Department
that a smunlelpally owned utility company 1s subject to inspec-
tion by the :tate Comnlisioncr of Labor and Industrial Inspection
as provided by Section 10179, HZe Se lioe 1939 It is further
the opinion of thls Departuent that where there 1s a rofusal
of permlssion to inspect any businoss establishment sot out in
sucn section, or a fallure or neglect to pay the inspoction
fee as provided by Sectlon 10180, Re. se 40. 1939, it then be=-
comes the duty of the prosecutlng attorney of the county vhere-
In such vbusinoss sstablishment 1s located to proc:ed in court
to enforce the provisions of Article 4, Chapter 68, e “e lioe
1939

Respectfully submitted,

JOHII Ce PHILLIPS

Assistant Attorney-General

APPROVLEDS

Attorney-Csneral

JEP G



