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Jefferson Cilty, lilssourl

Dear S5ir:

This 18 in reply to your letter of June 2, 1943, in
which you request an opinion from thls department, as

follows:

"ie have been asked by a great many
people for an explanation of Sectilons
9620 and 9621, R. S. lMissourl, 1939.

"Sectlon 9620 contains the following
provision:

"1 Provided, that during the hours public
sciicols are not in session, children be-
tween the ages of twelve and sixteen
vears may be gainfully employed except
in Industries which employ more than six
persons,'

"Section 9621 contalns the following:

"1 Ppovided, however, that the provislons
of thls article shall not apply to any
child engaged in the sale of newspapers,
magazines and periodlcals, nor to agri-
cultural labor and domestlc service, nor
to any work, labor or service performed
for or under the personal supervision or
control of the parent or guardlan of such
chlld, nor when school 1s not in session
to Industries which employ less than six
persons.!
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"We would especlally like to lmow if
elther or both of these sections take
precedence over the other sections of
the article. It seems to this Depart-
ment that the two provisions guoted
gbove are contrery to the other sec-
tions of this article.

"We would also like to have your defini-
tion of the term '"industrlesa' as it 1s
used In both of these sections.

"Due to the fact that the public schools
have been dismissed for the summer, more
children than usual are asking for work
nermits, For this reason we would appre-
clate a prompt reply."”

Section 9620, R. 5. lo. 1939, reads as follows:

"It shell be unlawful for any child in
this state under the age of 16 years to
be employed, permitted or suffered to
workz at any gainful osceupation unless
such employment 1s authorized as in this
article, or otherwise by law provided:
Provided, that during the hours publie

schools are not in session, children be-

tween the apes of twelwve and sixteen
years may be gainfully employed except
in Industries which employ more than
six persons.”

The proviso under Sectlon 9620, as set out in your request,
refers to chlldren between the ages of twelve and sixteen,
who may be employed in Industries that do not employ more

than six persons.

in other words, the proviso is an excep-

tion to the main general section and to other sectlons in
the article, and the sectlion in which it 1s included. Of
course, all of the conditlons included in the proviso must

appear.
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A provisc must be construed with reference to the
Immedlately preceding narta of the clause or section to
which 1t 1s attached. 5tate ex rel. Crow v, The City of
St. Louis, 73 3, V. 623, 174 ¥o, 125, 61 L.R.A. 593. The
preceding clause in Section 9620 prohlblts the employment
of ‘any chlld in this state under the age of sixteen, un-
less otherwlse authorized in Article 3, Chanter 56, R. S.
llo., 1939. 'The proviso then excents children between the
ages of twelve and sixteen who meet the requirements of
the proviso to Section 9620.

In stating the rule as to a proviso beconing an ex~
ception to the section iIn wihlich 1t is Included, 50 C. J.
page 831, states:

"In a sbatute 'provided' may mean 'on'
or 'upon condition.! It is sald to be
a rale, sustained substantially by all
the authorities, that the usual office
of the word "provlided' in a statute 1is
to create a condition or to restrein
the enacting clause, to except some-
thing which would otherwise be in 1t

2
or in some manner modify it. # + & & @

Also, in the case of State v. lurphy, 148 3. W. (2d) 527,
l. c. 532, lar. 13, the Supreme Court of this State, said:

"Urdinerily the word 'provided' intro-
duces a condition or exception and is
often synonymous with 'If,' but some-
times, even Iln statutes, it has only
the meaning of the conjunction 'and.'
S0 C. J. pages 830, 531; Doneghy v.
Roblnson, ‘o, Jup. 210 3. W, 655, loc.
cit. €59; State ex rel. v. llooneyhan,
212 Xo. App. 573, 253 S, W, 1098."

The courts, In construing a proviso, rust consider it
as 1t reads and according to the actual words as appear
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therein. Smith v. Pettis County, 136 S. W, (24) 282. 1In
reading the proviso to Sectlon 9620 it can readlly be seen
that the proviso is an exception to the general law as set
out in the article. In the case of State ex rel. Buchanan
Co. v, Imel, 219 S. W. 634, 1. ¢. 636, the court sald:

"While the effect of the proviso,

under the general rule (Brown v. Pat-
terson, 224 lo. 639, 124 S, W, 1), was
to restrict the preceding portion of

the section, it became upon its adoption
as much a substantive and operative por-
tion of the original section as if in-
corporated therein when the latter was
first enacted., #® 2 # i+ % ¥ % # #* ¥ ¥ =¥

The main part of Sectlons 9620 and 9621, ay herein-
after set out, are general words stating the law, but the
proviso describes a speclal class which should not be con-
sidered under the general law, that is, Sectlons 9620 and
9621, or other seetions in Article 3, Chapter 56, R. S. lo.
Jo39. In the case of licClaren v. G. 3. Robins & Co., 162
3. W. (24) 856, 1. c. 858, the court said:

.. & & The ejusdem generis rule is that

whnre a statule contains general words
only, such general words are to receive
a general ccnstruction, but, where 1t
enunerates partlicular classes or things,
followed by general words, the general
words so used will be applicable only
to things of the same general character
as those which are specifled. Keane v,
Strodtmen, 323 Mo. 161, 18 S. W. 24 896;
langelsdorf v. Pennsylvanis Fire Insur-
ance Company, 224 Jlio. App. 265, 26 S, W,
2d £18; Furitan Fharmaceutical Company
Ve Penns;lvnnia Railroad uampany, 230
Mo. App. 848, 77 S. W. 24 508."

Section 9621, R. 3, Loe. 1939, reads as follows:
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"No child under the age of sixteen
years shall be employed, permltted

or suffered to wori at any gainful
occupation for more than eight hours
in any day, nor for more than forty-
eight hours or six days in any one
week, nor before the hour of seven
o'clock in the forenoon nor after the
hour of seven o'clock in the after-
noon of any one day: Provided, how-
ever, that the provisions of this
article shall not apply to any child
engaged in the sale of newspapers,
magagzines and perilodicals, nor to
agricultural labor and domestlic ser-
vice nor to any wori, labor or service
performed for or under the personal
supervision or control of the parent
or guardian of such child, nor when
school is not in session to Industriles
which aaploy less than six persons.”

This section merely sets out the time of employment, but
the Legislature, again showing 1ts intention and purpose,
sets out a proviso, which, urder the eauthorities set out
under Sectlon 9620, is an exception to the genersl law.
The proviso also differs in that the Industries coming
within the proviso must employ only five or less employees
and does not 1limit the age of the child in any mamer, as
set out in the proviso under Sectlion 9620.

Two statutes relat to the same subject rmst be
read together, and provisions of one having special appli-
cation %o a Eartieular subject wlll be deemed a qualifica-
tion of, or "exception" to other statute neral in its

terms. Ragleton v. Murphy, 166 S. W. (24) 683, 348 lo.
949, 138 A.L.R. 749.

Of course, there are many exceptions in the Laws of
Missouri which are specilial in their nature and which should
be followed even in cases which may come under the proviscs
as set out under Sections 2620 and 9621. We are herein
setting out some of the sections which are special statutes
and should govern in preference to the provisos above set
out. UlMost of the sections are as to hazardous work where
children cannot be employed. We refer you to factories
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that employ exploslives as set out under Sectlons 4665 and
46683 also to the punishment for employing children under
hazardous occupations as set out in Sections 4665 and 4670.
Also, the main exceptions and prohibited employment of .
children under the age of sixteen years, as set out under
Section 9622, These belng special statutes should be fol-
lowed in preference to the general law. Where statutes
dealing with the common subject matter are necessarily in-
consistent the stetute which deals with the subjeet matter
in 2 minute and perticular way will prevall over one of a
more general nature. Stete v. Richman, 148 S. W, (24d)
796, 347 Mo. 595.

Your further question in your request is that youn
would like to have our definition of the term "industries"
a8 1t is used in both of the provisos of both sections.

The Supreme Court of this State in the case of State ex
rel. iansas City FPower & Light Co. v. Smith, 111 S, W, (24)
513, 1. c. 515, defined "industrial establishments" wherein
they saild:

"The ordinarily accepted use of the
phrase ‘commerclial establishment' de-
notes a place where cormodities are
exchanred, bought, or sold, while the
ordinarily accepted meening of the
phrase 'industriael establishment!
denotes a place of busineas Twhich
employs much labor and capltal and

is @ distinct branch of trsde; as,
the sugar industry.! Webster's lNew
Internatioral Dictionary. Thus, we
see that the transportation of pas-
sengers would not come within the
ordinary meaning of either the word
'commerciel! or 'industrial.'” \

Also, in the State of Washington the Supreme Court in the
case of Dessen v. Department of Labor end Industries of
Washington, 66 Pac. (2d) 867, 190 Washington 69, defined
"industry" as any department or brench of art, occupation
or business, especially one which employs much labor and
capital and is a distinct branch of trade. Nost of the
other states consider that "industry" is any department
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or branch of art, occupaticn or business and is especially
one which employs much labor and capitael and 1s a distinet
branch of trede. In the casq.of State ex rel. :ansas City
Power & Light Co. v. Smith, 111 S, W, (2d) 513, suprs,

the Supreme Court of this State distingulshed commerclal
and Industrial purposes, in that cemmerical was the sale
of certain things and industrial was the productlon and
mamufacture of certain things. Ve, of course, must accept
the definltion of "industrial™ which is synonymous to "in-
dustry" as the proper definition as set out by the Supreme
Court.

CONCLUSION

In view of the above authorities, it is the opinion
of this department that the provisos contalned in Sections
9620 and 9621, take precedence over the other sections of
Article 3, Chapter 56, k. S. llo. 1939, except such sections
that are special sectlons prohibiting employment in certain
occupations that are considered hazardous, and employment
as prohliblted and set out under Section 9622, R, 8, lo.
1939.

Respectfully submitted,

Yi. d« BURKE
Asslstant Attorney-Ceneral

APPROVED:

ROY HcRITIRICK

Attorney-General

WJB:CP



