CITY OF THE THIRD CLASS--tiot authorized to invest "reserve
fund" in United States Bonds.

April 15, 1949 ‘ﬂ// ?

FILED

Hon, Fred ¥F. Willisms, Supt.

Municipal Lighting and llater System
Poplar 3Zluff, Llssourl

Dear lr, Willlams:

The Attorney General wishes to acknowledge recelpt of
your letter of April 12, 1943, in whiech you requaat an opinion
ag follows:

"Ihe elty of Poplar Bluff has a luniei-
pal Light and Weter Plant wiiich is
overated under the direction of the
3oard of Public 'orks.

In the operation of these plants there
has been created a reserve fund which
has been carried on deposit in the local
banks. These funds could be used, or
rather inVested, through the purchase

of United ftates favings “onds, 1f such
purchase will come withln the limitntion
of the law poverning such funds,

%1ll you please auvise as to the lega=-
lity of such a transaction and if such
funds can be s0 invested."

Ctatutory authatty exlsts for the lnvestmeant of public
funds for United ttates Conds.ln numercus instances. County
and municlipal sinking funds may be so invested. .ections
5287, 3288, 13782 anc 13783, school funds under certaln cir-
cuastances may also be Invested in such manner, sections
10335, 10704, 10871 and 10874 anu citles of the first end
second classes have authority to purchase United Ltete Londs
with portions of their funds. :fectlons 6385 and 6834 re=-
spectively. 32ut no such authority 1s given to a city of the
third class.
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Cities oi the trird class are those containing three
thousand inhabltants and lesgs than thirty thousand inhablt-
ants, tection 6214 R. S. ko. 1939. By the 1940 census,
Poplar Bluff had a population of 11,163 anu is thercfore a
clty of the third class, Cltles of this class have autho-
rity to own and operate light and water plants. Constitution
of ilo., Article 10, lection 12 and l2a and Section 6981 and
6967 h. S. lo. 1939.

kunicipal corporations possess two classes of powers,
governmental ana leglsletive _owers and srivate or proprietary
powers. In owning and opersting liznt plants and water plants,
eltiecs are held to be exercisin; the prlvate or proprietary
powers, Dillon on kunleipal Corporations, (Sth Ldition), Volume
3, Section 1303, page 2134:

"% % % Although 1t is probably impos=-
sible to lay cown any rule by wiich it
can be determined in all cases where

l1ts legl=lative, governmental, s nd dis-
cretionary functione end, and the so=-
called private and proprietary character
of its acts begins, there are cases that
hold that in executing and carrying into
effect the powers conferred upon it by
constructing and erecting its own water
or lighting plant, 1n maneging and oper-
ating the plant, and in the furnishing
and distribution of water or light to
inhabitants and consumers, it acts or
under certain circumstances will be con-
sldered to act in a proprietary and in-
dividual capacity rather than by virtue
of its leglslajplve and governmental fun-
ctions, # #% «"

In the opsration of light and\ water plants, large sums
of money would be collected for electricity, gas and water.

ihe statutory provisions applying to the lfunds of
cities ol the third class are Ifound in, Section 6939 L. Se. KO
1939, requiring the selection of a city depository, tection
5040 L. S. MO., 1939, requiring the depository tc glve bond in
double the amount oI the revenues of the city for any year,
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section 6941, K. S. Ho. 1239, requiring the city treasurer
to deposit all funds in ;. selectéed depository, and Cection
6945 i, S. Mo, 1939, whi direcuvs the manner of investing
sinking funds of the city.

No mention is made 1n the -tatutes of any provision
mace for a "reserve fund"™ in coanection with a municipally
operated light or water plants. '

At thls point 1t 1s desired to call ©uv your attention
that your letter feils to stete from what source the "reserve
fund" 1lsg derived, and we are assuuing It 1s derived solely
from the operation of the plants and the sale of electricity
or gas and water to consumers.

In considering the power of a clity to take any action,
there 1s one fundamental rule which must be borne in mind.
In the case of &t. Louls vs. Kalme, 180 Lo. at l.c. 322, the
fupreme Court cited this rule from Dilloa on liunieclipal Corpo-
rations, 4th Ldition, Volume 1, page 145., the rule is as
follows:

"1t 1s a zeneral and undisputed pro-
positlon of law that a municipal
corporation possesses and can exerclse
the following powers, and no others:
(1) Those granted 1n express words;

(2) those necessarily or fairly im-
plled in or incident to the -owers ex-
pressly granted; (3) those essential

to the declared objects and purposes

of the corporation--not simply conveni-
ent, but indlspenssble. Any fair, rea-
scnable doutt concerning the exlstence
of cower is resolved by the courts
against the corporation, and the power
is denled.'fVol. 1 (4 Ed.), p. 145)"

ihis rule 1s also applied in the cases of Bull vs.
licquie, 119 S. W, (2d) 204, and Ex Parte Williems, 129 S. We.
(2d) 929. . .

The clty council of a city of the third class 1is the
law-making body of the city, and the dutles and powers oi the
c¢lty councll are set out in fection 65949 and 6950 &, . lio.,
1939.
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ection 6949:

"ihe mayor and council of each city
coverned by thls article shall have

the care, management and control

of the city and its finances, and

shall have power to enact and ordaln
eny and &8ll ordinances not repugnant to
the Constitution and laws of this
state, and such as they shall deem
expedient for the good government of
the city, the preservation ol peace

and good order, the benefit of trade
and commerce, and the health of the
inhablitants thereof, and such other
ordinences, rules and regulations as
may be deemed necessary to carry such
powers Into efifect, and to alter, modi-
fy or repeal the same,"

cectlon 6250:

"ihe council shall enact ordinances

to prohibit and suppress houses of
prostitution and other disorderly

houses and practices, and gambling
houses and all kinds of public inde-
cencles, and mey prohibit the selling

or giving intoxlicating liquors tc any
minor or habitual drunkard. The coun-
cll shall also enact ordinances to re-
strain and prohlbit riobts, noises,
acsaults ana battery, petit larceny,
disturbvances of the peace, disturbances
of religzious end other lawiul assembe-
lies, indecent shows, exhibitions or
concerts in any street, house or place
in the city, dlsorderly assemblies,

end to regulate, recstrain and prevent
the discherge of firearms and the keep-
ing and discharge of rockets, powder,
fireworlis or other dangerous combust-
ible materials in the streets or 1n the
limits of the city., The city council
may also regulate anc control the con-
gstruetion of h:11ldings, the constiuction
enc cleaning of fireplaces, chimmeys,
stoves and stovepipes, ovens, boilers,
kettles, forges or any apparatus used

in any building, menufactory or business
which may be dangerous in causing or pro-
moting fires, and may provide for the
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inspection of the same, 1he coun-

cll may alsc provide, by ordinance,
limits within which no bullding

shall be constructed except of brick
or stone or other incombustible mat=-
erials, with fire-proof roofs, and
impose a penalty for the violation

of such ordinance, and may cause
buildings commenced, put up or re-
moved into such limit, in violation

of such ordinance, to be removed or
abated, TIhe council may also purchase
fire engines, hook anc ladder outfits,
hose and hose carts, buckets and all
other apparatus useful in the extingu~
ishing of fires, and organize fire
companies, and prescribe rules of duty
for the government thereof, with such
penalties for the violation thereof

as they may deem proper, not exceeding
one hundred dcllars, and to make all
necessary expendlitures for the purchase
of such Iire apparatus and the payment
of such fire companies. I1hie councill
may, by ordinance, regulate and fix
reasonable maximum rates and charges
for the rental anu use of telephones
and telephone service withln such city,
anc. the price and quality of water, gas,
casoline, petroleum, electric lights
and other means of lighting Tfurnished
by any person, firm or corporation
operating under any franchise piranted
by the city, and may prescribe the
candle power of the gas and electric
lights furnished the clty and private
consumers, The councll may, by ordi-
nance, regulate and fix reasonsable
maximum rates, charges and priees of
steam heat or other means of heating
furnished by eny person, firm or co-
rporation operating under any fran-
chise granted by the clty, and may -
orescribe the pressure to be maintained,
on 1ts mains, by any steam heating
company, person or firm operating the
same."

Section 6949, supra, may be called the "ceneral wel-
fare clause" of the city charter. /nd 1t would seem that
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under thls sectlon of the statute, absent any other statu-
tory provision, the council might be authorized to ensact

an ordinance creating a reserve fund and providing for the
invertment of it. This requires a conslderation of the

euthorlty conferred by tection 6949, supra. The Sprin;fleld
Court of Appeals in the case of ttate ex rel., Suith vs. Jerry-
men, 142 Mo, App. 373, had before it a similar section and
spoke iIn the following manner at 1, ¢, 383:

"The 'generel welfare clause' as senerally
understood, is like adding@mneral words to
speclal ones 1a a statute, and not to e
consldered as overruling or enlarging the
powers expressly granted., (St. Louils v,
Faime, 180 M., 309, 79 S.W. 140; 1 Dillon
on Munieipal Corporations (4 id.), 392,
3933 Huschenberg ve. Rallroad, 1861 lic. 70,
6l S. Ve 626,)

In the first case above clited, Judge I'ox
quotes approvingly from Dillion, as follows:
'Occaslonally, the charter or incorporating
act, wilthout any speciel enumeration of the
purposes for whlch by-laws may be made,
contains a general and comprehensive grant
of power to pass all such &s m&y seer nec-
egsary to the welle=being and good order of
the Jlace. kore frequently, however, the
charter or incorporating act authorizes

the enactment of by-laws in certailn spec=-
ified cases, and for certaln purposes; and
after thils speclfic enumeration & gencral
provision 1s added, that the corporstion
mey meke any other by-laws or regulations
necessary to 1ts welfare, zood order, cte.,
not Inconsistent with the Constituticn or
laws of the {tate. This difference 1is
essential tc be observed, for the power
which the corporation would possess under
what may, for convenience, be termed 'the
general welfare clsuse,' if 1t stood alone,
may be limited, qualified, or, when such
intent is manifest, impliedly taken away
by provisions specifyling the particular
purposes for which by-laws may be made. It
is clear that the general clause can confer
no authority to abrogate the limitations
contained in special provisions. Then
there sare both speclal and general provis-
ions, the power to pass by-laws under the
special or express grant can only by exercised
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in the cases &nd to the extent, as
respects those matters, allowed by

the charter or lacorporating actj;

and the power to pess by-laws under the
general clause does not enlarge or an=-

> nul the power conferred by the special
provisions in relation to their various
sub ject-matters.!'

In State ve. DButler, 178 lic. 272, we find
the rule to be ueclared as follows: 'lhe
powers of a municlpal assembly to pass
by=-laws under a pgencral welfare clause,
can never be exerclsed to enlarge or an-
nul specific provisions.'"

The light and water plants need to be maintained and
to have provisions made for replacement. OSuch matters could
not be well taken care of by current revenue as the current
revenue of any year would hardly be sufficlent to meet re-
placement costs., If the inhabltants arc to receive the best
service and full benefit from the plants, some method should
be devised for providing a eserve fund for these purposes
out of the proflts oif the .operation of the plants.

There belng no statutory provision for taking care of
such a "reserve fund", preserving it by the most advantageous
method until needed, it would appear reasonable and logical
that the council by ordinance could make provislon for setting
up such a fund and its Investment in safe securities until
needed. And this is especially true for the statutes relating
to the funds of cities of the third class seem toc contemplate
only the safe keeping of the current annual revenue for any
one year (bond bein: required to be given for double the re-~
venue of any year). However, cities acting in thelr proprie-
tary character are bound by statutes which 1limit thelr powers.
Flinn vs. Gillen, 10 S, W. (2d4) 923 1. c. 926 (Ko. Sup.)

"he principle of the common law, that
the sovereign is not bound by _eneral
terms ol statutes wiich would restrict
his powers, does not apply tc cities in
the exercise of their munieipal powers;
thet 1s, the exerclse of powers minister-
ial or proprietary in character. In
County of St. Charles v. Powell, 22 lkio.
526, 1t 1s saild (loc. cit. 528, 66 Am,
Dec. 657) -
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'I'he immunity, however, 1t seems, was,
even &t comuon law, an aturloute of
sovereignty, only, and did not belong
to the municipal corporsticns or other
locel authorities established to man-
age the affalrs of the political sub-
aivisions of the state.!

tee, also, Hunter v. Pinnell, 183 lic.
142’ 91 So e 472; ..B.Lner Ve JOneS, 188
lioe 163, 85 S. We 1113; Lumber Co. V.
Crailg, 248 _o, 330 154 &. Wie 733 Lunklin
County v. Chouteau, 120 ko. 577, 25 S. V.
563."

ihe city of Poplar Zluff has such powers as arc es-
peclally granted to it anc those powers w lch are necessarlly
implied as indlspensable for the carrying out of the express
powers, Vnhlile it might be advantageous tu the cltlzens to
have created 2 "reserve fund" to be bullt up from the pro-
fits of the operatiocn of the light &nd water plants, tu be used
for replacement or repair purposes, such a fund 1s not absol-
utely indispensable, for the plants may be replaced or repaired
ags originally acquired. /na the rates could be lowered or the
profits used in defrayin_ expenses of tie city. There 1ls a
aefinite prescribed metiiod oif handling the funds of the city.

CONCLUSION
4o statutory provislon exlets for the investing of any
"recserve fund" derived from the vperation of the li it and
water planis in Unlited .tates Bonds.

nespectfully submitted,

%e Us JACKEU
Assistaat Attorney General

APPROVED:

ROY HeRITTRICK
Attorney Cenersl
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