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OFFICERS: Failure to qualify authorizes
JUSTICE OF THE PEACE: predecessor to continue in office.

January 22, 1943 . 7

Honorable Thomas G, Woolsey
Pfroseecuting attorney

Cooper County

Boonville, Lissouril

Dear lkr, Voolsey:

Under date of January 13, 1943, you wrote this
office requestine an opinion as follows:

"The above mentioned Section provides that each
towns!ip shall be entitled to two Justices of
the Peace and an additional Justice 1f the town-
ship shall contain an incorrorated town with a
population of,;2000,00, ete., The same Seetion
provides that Justices of the Peace shall be
elected for a term of four years and until their
successors are elected and quelified. We are
confronted with this situation here in Doonville
Township, Cooper County.

"¥our years ago '« M, Floyd and E, L. Moore “cre
elected and qualified, “harles Kendall was clect-
ed at the same time, but resigned to accept
another position. John Stegner was afterward
appointed to suceceed Kendall, Stegner was sub-
seguently inducted into the iArmy and Frank Smith
was appnolnted to succeed him, 4t the last lNow-
vember eleetion B, L, Moore, L, I, Shuck and L,
L., Williamson were eclected. lMoore and Shuek
have qualified, but Williamson did not, and, of
course, cannot at inis late hour., Frank Smith
delivered all of his papers and docket to Shuck
who ig ecarryingz on in place of Smith.

"oery: le Floyd still authorized to funection?
fie has no qualified successor. I take the po-
sition that his commission granted four years
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ago authorizes him to function until the next
election ¥ * ¥ n

Later, in response to our inquiry you informed
us that all of the persons mentioned in your letter were
residents of Boonville, which is a c¢ity over two thousand
inhabitants and less than one hundred thousand inhabitants.
This information eliminates one question which misht have
been injeeted into the nroblem.

In answering your question, attention is rirst
directed to tection 5, Artiele XIV of the Constitution of
Missouri: :

"In the absence of any contrary »rovislon, all
officers now or herecafter slected or anpointed,
subject to the right of resignation, shall hold
office during their official terms, and until
their successors shall be duly elected or ap-
pointed and quealified.”

lention is made in vour letter of Sectlion 2522
R, 5, lMo,, 19239, and the following excernt is taken from
this Seetion:

no© ¥ ¥ % % vut in case there shall be in any

such township an incorporated town or city hav-
ing a populctinn of over two thousand inhabi-
tants, and less than one hundred thousand in-
habitants, suld town or city shall be entitled
to one additional justiece of the nreace, who
fhgll be a rosident of sueh town or city; ¥ *®

" s

beetion 2225 provides for the election and term
of office of justices of the neace and is as follovs:
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"Justices of the peace, as herein provided for,
shall be elected et the generel election to be
held in eizhteen hundred and eighty-two, and
shall lLiold their offices for four years, or un-
til their successors are elected, commissioned
and qualified; bui every justice of the pecce

" now in office shall continue to act as such un-
til the exniration of his commission, and until
his successor 1s elected and qualified,”

i Section 25335 renuires the person elected to the
office of justice of the peact to take an oath of office,
and Section 2534 provides that a person elected to such
office who falls to record the certificate of election and
oath of office within thirty days shall be deemed to have
refused to aceept such office.

The rule seems to be well established in Mis-
gouri thet the fallure to select a successor to an office
does not terminate the tenure of office of the person
originallyr selected exeept where the law indicates the
intention to terminste the term at a definite and fixed
time,. The Tirst expression of this nature is found in
State ve., Lusk, 18 Lo, 333. Other cases in which the rule
is announced and followed are State ex inf. Hulen vs,
Bran,Jz?é S, W, 985 and langston vs.’fowell County, 79 S.
We (2d) 99,

The case of Xnight Erothers vs. Mersman, 38 Mo,
219, wae a case involving the officec of Justice of the
peace of St. Louis, and the following qguotation is taken
from this case at l.,c. 221:

"Appellent insists that his motion to dismiss the
suit should heve been sustained. In supnort of
thies contention it ies claimed thet the act of

april 23, 1€921, relating to the election of jus-
tices of the peace, repealed by substitution sec-
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tion 6094, lievised Statutes, 18£8¢, oiun the same
subject. I7 this be conceded, still the con-
clusion contended for by defendant, that the
offices snd fuanetions of prior justices ceased
upon election under the latter act, does not
follov. It is exrressly said in the consti-
tution: 'In the absence of aay contrary pro-
vision, &ll officers now or hereafter elccted
or aprointed, subject to the ri ht of resigna-
tion, shall bold office during tLeir official
terms, and until thelr successors shall be

duly elected or appointed and gqualificd.”

This 1s an affirmative zrant ol tenure of of-
fice, failing resignation, to the time of qua-
lification of the suecessor of the officeholdier.
The only limitstion to the term thus drovided
for by the eonstitution is that a contrary pro-
vislion shall not have been made by statute,

The aet of April 23,1851, does not in terms,
nor by necessary lmplieation, cut off the ten-
ure of the predecessors of the justices elected
under the latter act prior to the gualification
of the newly slected justicves, * ¥ ¥ * * ¥ = «

In the earlier case of State of Misscurl to the

use of Jacod Liechter et al., v. kiiller et al., 48 Mo.

251,

where a question was raised as to the validity of

en act of the Justiece of the peace after the expiration
of his ccmalesion, the court spoke in the following man-
ner at l.c. 2551

"1t would sesm from the indications of the
record that liells' officlal term as a justiee
of the peace Liad expired prior to the lssue
ol the execution. Cn that ground it sesms
to be reperded by the defendants as wiolly
invelid. It apoeared, however, that Wells
continued to act officially notwithstanding

‘the expiration of his commission, and that he

was escting as a justice at the time the exe-
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cution wae issued. Faving been in office, his
continued acts colore officii within the Juris-
diction of a justice de Jjure were valid as to
third parties, aqd cannot be collaterally drawn
in question. =

Another case dealing with the'Justice of the

peace is State ex rel. lalker vs. Powles, 136 Mo. 376,
which was a quo warranto proceeding in which a Jjudgment
of ouster was issued against resnoncdent. The Court in
discussing the tenure of office of a Justiee of the peace
used the followine lansruage at l.c. 3£1:

"The terix of the office to which he was appoint-
ed extended only to the general election in

1890, and by the terms of his commlission, and
under the law, could extend nc longer than to the
qualification of his successor clected at such
election and dvly cowmissioned in nursuance tihere-
of. s has been eeen, the term of office of Jus-
tices of thes neuce in this state is four yes

They are elected quedre nially at the gen exal
election for county officers and have heen 8o
cleoted ever since 1882. The firct general elee-
tion for county officers and jJustices of the »eace
occurring after the a »nointment of the reepondent,
by the county court, was in liovember, 1890, at
wiich & suceescor to the respcndent misht have
btesn elected, u-on whore qualification the term
of the respondent wouléd have ccaced, But it
seems that no succ=ssor was chosen at —hat else-
tion, and as the resnonfent, under his ap-oint-
ment by the county court, was authorized to hold
and exercise the funoctlons of =aid office not

only until the next general election of county
officers, but until his 'successor wac elected,
cormissioned and cualified,' he thereafter con-
tinued lavfully the incumbent of ssild office and
guthorized to exerelss the functions thereof un-
til a successor for him should be chosen at the
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next general election for county officeres, eand
juetices of the neece in Fovember, 1894, Ctate
ex rel, v. Ranson, 73 llo, 78."

Taking the facts from your letter , T, I'. Floyd
wag clected justice of the peace four years ago and, under
the stetutes, wouvld hold his office for the term of four
vears and until his suvecesrcor waos lawfully chofen snd qua-
lifieéd. At the seme tims Floyd was elected two other
persons were elected: L. L, Jloore and Charles ¥endall,
Moore served his four ycar term ané was re-clzcted and
would, therefore, succeed himeclf, Fend2ll 7id not serve
his term but wor suceeeded by “tepner who was sueceeded by
Smith. at the lest elegtion L. I, ovuck and L. L, Wil-
liamcon were zlected Justlices of the reaes alon: with
loore. Shuek red aualificd ond - aith delivered te him
his docltet and all paners nertainin~ to th: office and
Shuek is now Tillinz the office keld by umith, This
leaves Williemson to ke the suceescor of Floyad. William-
son Talled “o quelifyr,

The constitutional provision and the statutes
before referred to contein nothinz that would directly or
by imrlication torminate the tenure of office of a justice
of the peace until his successor is lawfully chosen and
aualified, T™e quotatione included sun-ort thies view.

CONCTUEION

It is, tuercfore, the conelusion that, under
your statement of faets, ¥Floyd, the justice of the peace
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for whom no successor has qualified, retains the office
and is entitled to perform the duties of the office.

Lespectfully submitted,
e Ue JACKEON
Assistant ..ttorney-General

APPROVED:

ROY McKITTRICK )
attorncy-Ceneral WOJ:FS



