March 8, 1944

Honorable Maurice W, Covert
Prosecuting Attorney

Texas County '
Houston, Missouri

Dear Mr, Covert:

This is an scknowledgment of your opinion request
to the General, relating to the Jones-Munger Law, and
Soldlers' and Sailors Relief Act, which is as follows:

"This county ms township organization and

the treasurer who is also ex-officlo collector
of the back taxes has a problem which 1 am
not sure about the legal rights involved, 1

am therefore submitting it to you with a
request for your opinion.

"A tract of land originally belonged to

lda Davis who dled & couple of years ago.
Whlle she was living she placed a mortgage
on this land this mortgage was foreclosed

in January, 1942 and the Trustee's Deed

was made to Lynn Davis, This Lynn Davis

was lda Davis' nephew and as she had no
direct helrs he was one of her heirs at

the time she died, He entered the Army in
November, 1942 and has been outside of the
United States in his military service. The
Trustee's Deed to Lynn Davis was never re-
corded and he never filed with the treasurer
and ex-officio collector -the affidavit re-
quired by the statutes to prove ithat he was
in military service, however, he ls well
known here at Houston and 1s known by
everyone to be in the military service and
is known to be 1Ida Davis' Lelr, ell this in
addition to being the purchaser in the trustees
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sale although that deed has never been
placed on record.

"The first of this month this land was
sold at third sale to a man who lives

here at Houston and now demands a deed
from the collector, The collector feels
that he should not make this deed know-
ing the above facts to exist, He had

made no particular investligation of this
tract of land until after the land was
sold at third sale, but all of these facts
have been called to his attention since
then, We are asking that based on these
facts what your opinion would be as to

the ecollector's duty in this connection,
Please send me a extra copy of this opinion
for delivery to our collector,”

Section 11130, R. 8. Mo., 1939, is in part as
follows:

"Whencver any lands have been or shall
hereafter be offered for sale for delin-
quent taxes, interest, penalty and costs

by the collector of the proper county for
any two successive years and no person
shall have bld therefor a sum equal to the
delinguent taxes thereon, interest, penalty
and costs provided by law, then such county
collector shall at the next regular tax sale
of lands for delinquent taxes, sell same to
the highest bldder, and there shall be no
period of redemption from such sales., No
certificate of purchase shall issue as to
such sales but the purchaser at shch sales
shall be entitled tc the lmmediate ilssuance
and delivery of a collector's deed,#"

Therefore such sale 1s final unless the consideration
is so grossly inadequate as to amount to fraud or, unless such
sale is subject to the provisions of the Soldier:s' and Sailors'
Civil Rellief Act.
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In regard to the sale of land for delinquent taxes,
for a grossly inadequate consideration, the Supreme Court,
in the case of J., C. Nichols Insurance Co. v. Roorbach, 162
3. w. 2d. 27‘-5’ h.ld'

"On the merits the only question presented

for consideration i1s whether the deed should
be set aside and title decreed 1n the plalintirf
solely on the ground that the $40 paid by
Roorbach for the lot "1s so grossly inadequnte
as of itself alone to amount to a fraud",

"The 1dentiecal question has been ruled by
the court en banc in Bussen Realty Co. v.
Benson et al., Mo,Sup., 1593,W.2d4 813, cl4,
In -that case we considered the questilons
presented by the defendants In the instant
case and ruled that a consideration of {11
for real estate of the value of {2,000 wes
"so grossly inadequate as of itaolf alone
to amount to a fraud", Likewise, we think
that a consideration of {40 for a lot of
the value of 1,000 "is so grossly iradequate
as of iteself alone to amount to a fraud",

Seetion 510, Art. 1 of the Soldiers' and Sallors'
Relief Act, 50 U.5.C.A, Appendix, was involved in a decision
of the Supreme Court of Arkansas in relation to a matter of
taxes on real estete, Thereln the court, in the case of
Reynolds v, Hauleroft, 170 S.W. 24 672, 679 heldt

"It 1s undisputed in this case that appel-
lant, James W, Reynolds, was a sailor 1n

the service of the Navy of the United States
at the time this actlion was instituted in
the lower court, and was not present during
any of the proceedings leading up to the
decree and was nol present when the decree
was entered.,

"The record discloses that appellsnt objected
to, and sought to stay, all proceedings in the
lower court during his absence in his country's
servige, in accordance with the provislons of
the Soldiers' and Sallors' Civil Rellef Act of
1940, supra. Such was the effect of appellant's
pleadings.,
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"After a careful review of the record
before ug, we think the trial ecourt
sbused its discretion 1n denyling to
appellant, Jemes W. Reynolds, the stay
prayed. The Congress of the United

States declared the purpose of the
Soldiers' and Sallors' Civil Relief

Act to ve, 50 U,S.C.A. Appendix Section
510: "In order to provide for, strength-
en, and expedite the national def'ense
under the emergent conditions which

ere threetening the peeace and security

of the Unlted States and to enable the
United States the more successfully to
fulfill the requirements of the national
defense, provision is hereby made to
suspend enforcement of civil liabilities,
in certain cases, of persons in the military
service of the United States in order to
enable such persons to devote their entire
energy to the defense needs of the nation,
and to this end the following provisions
are made for the temporary suspension of
legal proccedings and tremsactions which
may prejudice the clivil rights of persons
1n such service during the period herein
specified over which this Act remains in
force."

In the same case the court, iIn defining the purpose
of such act, heldt

"Commenting upon this section, the lew
York Supreme Court in Hunt v, Jacobson

et al., February 10, 1942, 178 iisc.

201, 33 N.Y.,8.2d4 661, 664, said: "The
purpose of such enactments is to relieve
a person so engaged in military service
from the mental distress occasioned by
the handicap of his being in the military
service, resulting ir his inability to
function with the freedom of actilon
which he possessed prior to his induection
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into the military establishment,caus-
ing inabllity to meet finaneial and other
obligations and commltments, the mental
distress resulting from inability to
adequately protect legal rights end
interesats or to make proper defense to
sult brought against him, it being
recognlzed that such distress has the
tendency to impeir his efficlency as a
member of the militis, and, as well,

the tendency to impalr the efficiency
of the organiszation with which he may
be assoclatedj-~the design was 'to pre-
vent interference with military duties!
Andrews v. CGardiner, supra (185 App.Div,
477, 173N.Y.8. (1), )

Sectlion 580 of the Soldiers' and Sallors' Relief
Act 1s as follows:

" (1) In any sction or proceeding
commepced 1in sny court, if there shall

oe a default of any appearance by the
defendant, the plaintiff, before entering
Judgment shall file in the court an
affidavit setting forth facts showing thet
the defendant 1s not in military service,
If unable to flle such affidavit pleintiff
shall in lieu thereof file an affidavit
setting forth elther that the defendant
‘is in the military service or that plaline
tiff is not eble to determine whether or
not defendant 1s in such service, If an

affidavit is not filed showing that the

[0 _represen
Interest, and the court shall on epplication
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make such appointment., Unless it appears
thet the defendant 1s not in such service
the court may require, as a conditlon
before judgment is entered, that the plain-
tiff file a bond approved by the court
conditioned to indemnify the defendant,

if in military service, against any loss
or damage that he may suffer by reason of
any judgment should the judgment be there-
after set eside in whole or in part. And
the court may make such other and further
order or enter such judgment as in its
opinion may be necessary to protect the
rights of the defendant under this Act,

" (2) Any person who shzll make or use

an affidavit required undser this section,
knowing 1t to be false, shall be gullty of
& wisdemeanor and shall be punishable by
imprisonment not to exceed one year or by
fine not to exceed ¥1,000, or both,

" (3) in eny sction or proceeding in which

e person ln military service is a party if

such party does not personally appesr thereln
or is not represented by an authorized attorney,
the court may appoint an attorney to represent
himj and in such case & llke bond may be required
and an order made to protect the rights of such
person, But no attorney appointed under this Act
to protect a person in milltary service shall
have power to walve any right of the person for
whom he 1s appolinted or bind him by his acts.

" (4) If eny judgment shall be rendered in

any action or proeceeding govorned by this
sectlion against any personin military service
during the period of such service or within
thirty days thereafter, and 1t appears that
such person was prejudiced by reason of his
military service in making his defense thereto,
such Judgment may, upon application, made by
such person or his legal representative, not
later than ninety days after the termination
of such service, e opened by the court render-
ing the same and such defendant or his legal
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representative let in to defend; provided

it 1s made to appear thet the defendant has

a meritorious or legsl defense to the action

or some part thereof., Vacating, setting aside,
or reversing any Judgment because of any of the
provialons of this Aet shall not impair any
right or title acquired by any bone fide pur-
chaser for value under such judgment." (Under-
scoring ours,) ;

Section 581 thereof is &s follows:

YAt eny stage thereof any sction or proceeding
in eny court in which & person in militsry
service is involved, elther as plaintiff or
defendant, during the period of such service

or within sixty days thereafter may, in the
diseretion of the court in which it is pending,
on its own motlon, end shall, on application

to it by such person or some person on his
beheali, be stayed as provided 1in this Act,
unless, in the opinion of the court, the abllity
of plaintilf to prosecute the acticon or the
defendant to conduct his defense is not materlal-
ly affected by reason of his military service."

Sectlion 660 thereof is as followss

" (1) The provisions of this section shall
apply when any taxes or assessments, whether
general or special (other than texes on Income),
whether falling due prior to or during the period
of military service, in respect of personal
property, money, or credits;, or real propert
owned and occupled for dwslling, proiessional,
business, or agricultural purposes by a person
in millitery service or his dependents &t Lhe
commencement oi his period of militery service
and still so occqpieg by his Eepaﬁﬁon%a or

employees are not paid,

" (8) No sale of such property shall be made
to enforce the collectlion of such tax or
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assessment, or any proceeding or action

for such purpoee commenced, except upon
leave of court granted upon applicaticn
made therefor by the collector of taxes

or other officer whose duty it is to
enforce the collectlion of taxes or assess-
ments, The court thereupon, unless in its
opinion the ability of the person in militany
service to pay such taxes or assessments 1is
not materlally affected by reason of such
service, may stay such proceedings or such
sale, as provided in this Act, for a period
extending not more than six months after
the termination of the perlod of military
service of such person,

" (3) When by law such property may be

sold or forfeited to enforece the collection
of such tax or assessment, such person in
mllitary service shall have the right to
redeem or commence an action to redeem such
property, at any time not later than six
months after the termination of such service,
but in no case later than six months after
the date when this Act ceases to be in force;
but this shall not be taken to shorten any
perliod, now or hereaiter provided by the
laws of any State or lerritory for such
redemption,

" (4) Whenever any tax or assessment shall

not be palid when duse, such tax or asssssment
due and unpaild shall bear interest until paid
at the rate of 6 per centum per annum,and

no other penalty or interest shall be incurred
by reason of such nonpayment, Any lien for such
unpaid taxes or assessment 3hall also include
such interest thereon."
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Section 590 thereof is as follows:

" (1) A person may, at sny time @uring his
period of military service or within six
months thereafter, apply to a court for
relief in respect of any obligation or
liability ineurred by such person prior to
his period of military service or in respect
of any tax or assessment whether falling due
prior to or during his period of military
service, The court, after appropriate notice
and hearing, unless in its opinion the abllity
of the applicant to comply with the terms of
such obligation or liability or to pay sueh
tax or assessment has not been materially
affected by reason of his milltary service,
may grant the following rellef:

" (a) In the case of an obligation payable
under its terms in installments under a
contrect for the purchase of real estate,

or secured by a mortgage or other instrument
in the nature of a mortgage upon real estate,

a stay of the enforcement of such obligation
during the applicant's perilod of military
service and, from the date of termination of
such period of military service or from the
date of application if made after such service,
for a period equal to the period of the remain-
ing l1ife of the installment contract or other
instrument plue a period of time equal to the
period of military service of the applicant,

or any part of such combined period, subject

to payment of the balance of principal and.
accumalated interest due and unpaid at the

date of termination of the period of military service
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or from the date of epplication, as

the case may be, In equal instellments
during such combined period at such

rete of interest on the unpald balance

a8 is prescribed in such contrect, or
other instrument evidencing the obligetion,
for installments pes!d when due, and subject
to such other terms as may be Jjust,

" (b) In the case of sny other obligation,
liebility, tax or essessment, a stay of

the enforcement thereof during the aprlican's
period of military service and, from the cdate
of termination of such period of militar{f
service or from the date of aspplication

made after such service, for a period of time
equal to the period of military service of

the applicant or any part of such perlod,
subject to payment of the balance of prineci-
pal and accurmlated Interest due and unpaild

et the date of termination of such period of
military service or the date of application,
a8 the case may be, in equal periodic Ilnstall-
ments durlng such extended period at such rate
of interest as may be preserlibed for such obli-
gation, llabllity, tex, or assessment, if paid
when due, and lubject to such other terms as
may be Just, -

" (2) When any court has grantod & stay as
provided in this sectlion po fine or penalty
shall accrue during the period the terms
and conditions of such stay are complied
with by reason of failure to comply wilth
the terms or conditions of the obligation,
llabllity, tax, or assessment in respect

of which such stay was granted.,"

Tho above decision 1s based upon a tax collection
under court procedure and not by summary aecticn simlilar to
that provided in the Jones-iunger law, ’

The sbove act eontalns provisions of the Soldlers'
and Sallors: Relief Adt of 1918, In construing the right
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of & soldler or sailor under the 1918 Aet with reference
to taxes enforced in a sumvwary manner, in 12 Illinois
Law Review 453 we find the following statement:

"This bill in addition to reposing in

the courts a dlscretion to grant a

stay of any action or executlon at any

stage, deals also specifically with

contreets which impose a continuing

liability upon a soldlier or sallor

during his term of service. These

include such contracts as those for

policies of insurance, rent for

dwellings, interest on mortgages on

property used for dwelling or business
purposes by the soldier or sailor or his
dependents, and purchase of real or personal
property by installment contracts calling

for the payment of installments during the
period of military service; and the same
principle is applied to liability for taxes

on property. In these cases the creditor is
generally given by the terms of the contract
the right to exercise certain remedies without
the %ntervention of a court; but this bIll
prohibits or restrains the exercise of such
remedies and preserves intact for the time
being, as far as possible, the rights of the
soldler and sailor, This is accomplished mainly
by requiring the creditor to exerecise all such
remedies only by leave of court or to institute
an action in court which then becomes subject
to the general provisions for stay of action
and execution." (Underscoring ours.)

In regard to procedure relating to a summary sale
of realty under s deed of trust, in construing the 1918
Act”the Supreme Court of iassachusetts in Hoffman v.
Charleston bBank,23]1 Massachusetts Reports 324, 328-9 said:

"i4The section does not forbid the forscloaﬁ:e
of mortgages on property owned by persons 1n ‘the
military service of the United States. What the
section does forbid is the foreclosure of such
a mortgage under a power of sale (contalned in
it) "unless (the sale under the power is made)
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upon an order of sale previously granted
by the court and a return thereto made
and approved by the court," Clause 3 of
Section 302 was enacted to secure to every
person in the military service of the United
States who owns property subject to a
mortgage within the aet the rellef to
which he is entitled under the act. The
defendart has urged against this con-
struection of the section, that if that
be the true construction of it the result
is that until the termination of the time
specified in the aet no mortgage can be
foreclosed by any mortgage  except under

- an orderof court and 1t cannot be that
that was the intention of Congress. We
are of opinion that this 1s the result
of the true construction of the act,
for in that way alone can a mortgagee
be certaln that the foreclosure of his
mortgage will not be made 1n violation
of the act. We are of opinion, that since
this 1s the result of the true construction
of the aet, this must be taken to have been
the intention of Congress."

The Act of 1940 was a substantial reenactment of that
of 1918, The legislative history of the 1918 antecedent of
this act show: that judicial discretion conferred on the trial
court regarding the stay of proceedings Instead of rigld and
undisceriminating suspension of c¢ivil proceedings was the very
heart of the policy of Section 521 suprs. Boone v. Lightner
N, C. 1943, 63 8. Ct. 1223, certiorarl granted 63 S, Ct. 770,
318 U, 5, 760. Vel, 87=No,17,U. S, Supreme Court Advence
Opinions, page 1099,

In a court procedure,under the act an affidavit must
be flled before default Judgment cen be obtained showing that

defendant is not in military service. If such affidavit is
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not filed no judgment ahall be entered "without first
securing an order of court”,

In a sumnmary action,under the Jones-ilunger Law,
with such type of statutory process shall the collector
have a greater right than the court would have in a
plenary action and sell the land without first determining
'hothor the land ocwner 1s in military service? The word

"action" would certainly comprehend summary actions,as well
as plenary actions or proceedings.

Under the provisions of Section 532 of suech act,no
mortgages or deeds of trust executed by & person 1n military
service may be foreclosed or the property seized for non
payment, whether under power of sale, or under & judgment
entered upon warrant of attorney to confess Judgment there-
in = except as provided 1in Section 517 of the act - which
exeoptionn arise from subsequent contractual relations =

"unless upon.an order previously granted by the court-and
a return thereto made and approved by the court",

Effective operation of the section 1s made to hinge
el most entirely on the court's discfetion just as in Sectilon
520 supra, The section seems to apply only to obligations
originating prior to the passage of the act on property owned
by persons now in military service at the commencement of such
service and still so owned. This brings all the self-help type
of mortgeges within the protection. The case of Hoffman v,
Charleston Bank supra, was based upon the rights of equitable
ownership of owners who was in military service. The court
held that relief was not limited to mortgaged property used

by a sallor or doldier or his dependents for business o
dwelling purposes, but include al roperty owned by & sallor
or soldler,

Section 560 supra, which was an amendment, dated
October 6, 1942, related only to the property of a speclal
group of soldiers or sallors the status of whose property
was as follows:

"s#xureal property owned and occupled for
dwelling, professional, business, or
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agricultural purposes by a person in
military service or his dependents

at the commencement of hias period of
military service and still so occupied

by hi: dependents or employees are not paid
ﬂlidl

Under the provision of subsection 2:

"No sale of such property shall be made

to enforce the collection of such tax

or assessment, or any proceeding or
action for such purpose commenced,

except upon leave of court granted upon
application made therefor by the collector
of taxes or other officer whose duty it

is to enforce the collection of taxes or
assessments <"

Under the provision of subsection 3, such property,
even when sold under legal procedure, might be redeemed or
or an action commenced for such purpose at any time not
later than six months after the termination of such service,

In event a soldier or sallor, not veing privileged.
to relief from taxes under the above Section 560, owned
realty on which taxes had been assessed, whether falling
due prior to or Guring his period of military service, he
might obtain relief under the provisions of Section 590
supra,

; The relief granted under the above section might,
_in the diseretion of the court, be granted, by stay during
military service, or by order within six months after such
service.

Section 532 of sald act, and Section 590 thereof,
were construed,with reference to a stay in the case of
Application of Aber, 40 N,Y.S. 24.48, in the following

language

"Petitioner is, however, entitled to the
granting of his motion in so far as it
seeks to set aside the notice of sale,
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The 1942 amendment, which took effect

after the selzure and before the date

fixed for the proposed sale, provides
(Section 10, 50 U,S.C.A. Appendix
Section532) that "No sale # # # of

property for nonpayment of any sum due

under any such obligation (referring to
obligations specified in Sectiom 302 (1)

as amended in 1942) # * #, whether under

a power of sale, under a judgment entered
upon warrant of attorney to confess judg~-
ment contained therein, or otherwise, shall
be valld if made after the date of enactment
of the Soldiers' and Sallors' Civil Relief
Act Amendments of 1942 # % # and during the
period of military service # # % unless upon
an order previously granted by the court and
a return thereto made an approved by the court, "

"The obligations referred to in the above
quotation, under the terms of the 1942
Amendments to Section 302 (1) of the 1940

Act, include petitioner's obligation to the
respondent. See Bection 9, sabd. b, of the

1942 Act. Petitioner, a member of the Enlisted
Reserve Corps, has been ordered to report for
"military service”, within the meaning of
Secotion 106, added by the 1942 Act, 50 U.S.C.A,
Appendix Section 516, for "military service"

as defined in the 1940 Aet, includes "training
or education under the supervision of the United
States preliminary to induction irto the military
service."

"It follows that the proposes sale of the car

without a court order is unauthorized and would,

1f consummated, constitute a violation of petitioner's
rights under the 13942 statute,"

"Petitioner 1s further entitled, under Seection 700
(1) (b), added by the 1942 Act, 50 U.8,C.A, Appendix
Section 590, to:stay of the enforcement of his
obligation to respondent for the reriod of his
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military service, subject to payment of the
balance of principal and sccumilated interest
due and unpaid at the termination of his
military service, in equal periodie installments
with aprropriate interest as provided for

under theat section,

"Iln the event that an epplication is mede to
the court for the sale of the car, the court
may make such provision as may be just for
appropriete credit to petitloner upon his
obligation to respondent.”

Therefore, it is the opinion oif this department
that general taxes assessed againat the property of partles
in military service, who are comprehended by Bectlon 560
suprea, whether falling due prior to or during the perilod
of millitary service, may not be offered [or sale and sold
by the Collector "except upon leave of court granted upon
application made therefor by the Collector.”

All other parties in military service, with respect
to tax assessments on realty whether fglling due prior to
or during thelr period of military service, may obtailn
relisf under the provisions of Section 630 supra. In view
of such sectlon the colleector should,offer such taxed lands
for sale, under the provisions of the Jones-ilunger law,
during such period of military service unless ordered to
stay such proceedings by court order.

Respectfully submitted

S. V. MEDLING
SVMIEH Assistant Attorney General

APPROVED

ROY McKITTRICK

Attornev-General



