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Dea1• r . Cusick: 

This will acknowleug~ t he r ece i pt of your 
l etter of F~bruary 8 , 1944 , ln which you request an 
opinion from ~his off ice . Your letter , omitt ~ng 
caption and sl ·na ~ure , reads as f ollows: 

"I have been requested by the Board of ;jidu­
cation of Consolida~ed School District ~o . 1 , 
r ulnski vounty, i ssouri to obta i n an opinion 
fro::n you on the .L'ollowing subj ect : 

" the above s chool ulstrict l s in the ~outh 
par t 01 1ulaski Coun1;,-, the South li ..1.e 01 the 
dis~r ~ ct boln~ tne llne between r ulask1 and 
Texas ~..ou...1tles . .rne terr-1 "LOry compr·is lng it 
was org nized i nto a vonsolidnted School Dis trict 
ab out 191~ and ha s . ~1ctloned a s s uch since , 
f irst aalnt&.inJ.ns a seco.od class 1iit5h School and 
then 10r tJ.1e pas t several. .. ea.rs a J.irst clasC:l 
High School up ~o ~he comi~ o1 J.ort Leonard ~ood . 

"V.ben this .r'ort was laid out and est&blished i n 
this ounty, practically all of t he land area 
of the dlstrict was taken in t he J. Ort Reservation 
and t he lands cf co~se acquired by the Govern­
ment , except a narrow s t rip on the South part 
of the district and a still smaller part on the 
Wes ~ s ide , and l n all of tho lands left in the 
district perhaps less than ~ dozen f~il1es 
l iVLlg . 

"All of the d is .,r i ct property wao..> taken by the 
Oov--rrunent in condomnat i on . .1.'his included a cen­
tra l sch ool plant at Bloodl and , Missouri on a 
f i ve acre t ract belonging to the district , 
and t wo other school bui ldings in other part a 
of the distr i ct , eaah being on a small tract 
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of about an acre of land. This leaves the 
district without buildings or property of any 
kind. The children in the district are being 
transported to another school Distriot , which 
ia in Texas County . 

"It 1s contemplated at sometime for the remain• 
ing part of this diatr~ ct t o join another, if 
that can be worked out, and to take its funds 
on hand and assist in building when pricea 
will justify a ~u111ng program. 

"The district r eceived the sum of $28 ,000.00 
plus abou\ 1,700 .00 int6rest in the con­
demnation proceedinr s, which have been con­
cluded, for all of ita land, buildings and 
other property. OUt of this sum, the dlstrlot 
paid all of its bonded debt and all other accounts 
and obligat ions of all kind, leaving the district 
without about $15.00 in cash. This fund has been 
ear-marked a building f und, beca~e it was derived 
from the proceeds paid by the Government for t hr 
distriot'a bui ldings, land and property. 

"This district keeps and maint ains itsorganiza­
tlon and functions with a Board of Education 
of six members. The board is unanimous in the 
view that this ~ should be invested in bonds 
of the u. s . in order to bring in some inter est 
and be safely invested until such time as this 
fund (approximately $1S, OOO.oo+ ls needed for 
building purpo~es. 

"Question-- Can the district legally invest such 
funds in bonds of the United State s ? 

"Your early opinion will . be appreciated, so ir 
the investment can be made, it can be done while 
the present bond drive is on. 

"P . S. Aa you know, a district of this kind 
has ita own Treasurer and keeps ita f unds." 
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Tho establ ishment and management of Public 
School s in the stat~ and .n th var ious districts 
of the st~tc :z ve sted :n a Beard 01 Directors . A 
e tecement of the qualific~ vions and the provision for 
t he tenure of oft ice of .nembers c-f a Board of Directors 
of n co:-~.cl iaated aistr i ct may be ound at 8ect i on 
104 69 , 1 • S . o . , 19 39. It is unnecessary in this 
i nstance t o o more than cite the statute . 1'he organ­
i zation of the Board and duties o~· vs '~"' ious off icers is 
out l ined nt ~e c . 1 0470 i . s . Mo ., 1933 . The cuties of 
thi s board naturhlly f~ll into two cl asses , l . e . , msn ­
dator y dutie s and d iscretionary dut ies . Our courts 
have held tha t the ·Juroly discret:.onary duties 0f a 
board may not be cont rolled by mandamus . 

~eo 
StutP ex rel v . Jones , 1 55 ! o . 570, 56 S . ~ . 307 
Velten v . District , 222 . o . App . 997, 6 [, . ~ •• (2d) 6 52 
Cladney , . • r ibson , 208 l!o . P;)p . 70, 2 33 s . " . 271 

A board <f directors of a ronDolidc..ted school is 
a cr,..ature o"' the s tt. tutes . It ~ tay pt..rform any and al l 
authority allowed by stc tutc . :he board m a t ~ind its 
authority in th~ ~tr .. , lltcry Pnact-nenta in order for their 
acts to bo vnl'd . Unle~s they c~n show thi~ stuLutory 
authority, they may not ect . 

The provisi0ns for the crea tion, opera lo , man­
ag~ment and sc-op~ of al"-'b ....... ity for co scl l dtted sch0ol e 
may be .. ound !lt .. ,..ct!o1s 10494, 10496 , 1049'7 end 1 0498 . 
there may ~e ther s e ctions ~hich mi3ht appl y but these 
just cited wil l be found sufflcient to show the auth­
ority for thf' Dl nt,..ict ' s !'ormation o.nd subsequent · 
functloning under le~1alative enactment . 

ftith ros~ect to GhP acqui s ition o£ school sites , 
t h e erection 0.,. buildin,-s and otre:r- atters i n\ olving 
r eal estate owned by the D1str1 ct, the relation of 
cer t a i n , onouncoment s and de cisions of our co~rt a would 
aeem appropr iate a t this point . l ur courts have held 
that Board cf Con~ol ido.tcd District had pwuer t o 
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select new school site wi thout vote of the taxpayers . 

Crow ' • Jistri.ct , '~6 ~ . , . (2 ..... ) 076 
State e.x rel ist,...ict 224 App . 120, 21 S . \ • • (2d) 645 

The board of a city, tO\Til or consolid~ted a1str1ct, 
has pow~r to,locate and authori ze the purchase of s i tes 
f or s chool houses wtthout vote or tax payers . 

Gladney ' • ,-ibs on, '"'08 App . ?0 , 23.5 .. , ; ,· • 2?1 
Et~- ~c e.x rel Gehrig ' • ·~edling, 29 s . \ . {2d) 1040 

Havin( discover ed trat a uoa1d of a consolidated 
c istrict I"'ay acquire a sitP and co'"'s t ruc t a bullding , 
we turn to • ome expr ess ior of authority ''hich would 
enable :.her.t lO "YlSrlidrLe in '-he ' irst !.nstUlC8 and 
operate as a co solid ted a ist r i ct. For this authority 
we rflfer ·o ~eotior.s 10{J7, 10493 , 10494 ana 10495 . 
In the ev nt a schcol ts cl osed ~nQ a board has s uch 
authority so to do , the matter of transporting the pupils 
of the clo~ec sch'c1 and the roc\;;duro required f or voting 
on such a question is to be f ound at Secti~ 10496 , R. s . 
Mo ., 1939. 

Title to the proper ty cf tho district 1s held 
by the b oard . St.e section 10403, 1 . ~) • • o ., 1939 , ' hich 
reads : 

"Tho t i vl e r .£' "'11 s chol')l hcu:'e sites o.nd other 
sc:':locl r oper t y s~1o.ll oc veated .:n the ..... lst.r:ct 
in which tho s rune 1 L.Y be l occ..ted ; and all 1 r operty 
lca ..• aa ( r r ented for sch' ol purposes shall be 
wholly under tho control of t he b oard of directors 
dur~ n, such t ime; but !O board ~hall loa~e or 
rent any build 1ng for s > ol • .u po::.e s ~.hllo tho 
d1str ict l' chc ol house l s moccupied, "no no schco1 
hoc.se or school si to ::.re.ll be abandonea or sol d 
unt il another sl t C' c.nd house ar·e l rov i<ied for 
surh scr ol cis trl ct . " · 

I n consvru1ng t hl s section our courts , in a l eading 
de cis ion have .. 1old: 

"In Missouri , the prouerty of school- dlstr ~ cts 
acquired from public f und s t a the property of 
the state , not th~ private property of the 
achool d istrict in wh lch it may be l ocated, 
and tho school d istrict i s a s t a t utor y trustee 
for thodischarge of a government f unot1on 



Honorable Edw. Cusick - s- Feb . 16# 1944 

entrusted to tho state by our 6onst 1tut1on." 

Dj3t let f Oakland v . Dis trict of Jopl in , 
102 s . ~ . . ( 2d) 909 . 

Th-'"'so sQct · o:ts 0:!.' he statute d evoted to sur­
plus f unds of o. distrlct are found to read as .follows 1 

Sec . 10" 34 . Loan ('f s~Jrolus distr i ct sch. ol money .--

"~'ht nevrr it Rhall bo f' ol,nd t ha t any school 
d istrict has any su~plus funds in the county 
trea~ury, the d irectors of such school dist rict 
may make applicat i on , in wr1. t t ng , to the county 
court, sett i n forth that sch0ol funds are a c­
curula~lng beyond the wentP cr necessities of 
such district . Up ~n such a pplication, it 
shall ce t he duty f the county court to cause 
such fund s ~o bo loGned ~a~ the use and be~efit 
of such sch o ~ !strict . " 

Sec . 10435 . Pow larned . 

"&uch r chcol t'und s rhall be loaned at the same 
r at e of 1nt~rc~t and in the s~e anner a s 
towz shiJ sch ' cl ~unds ere loaned; Provided 
that no r~hool tax nhall be levied tn-such­
dl s~rict other than f'or incidental expenses 
durin~ t h o tiMe for TThich such surplus lund 
i s s ouzftt to h e l~~ned; and nrovided f urther 
that a free publ1c srbool shall be maintai ned 
in ~uch school d istrict tor at least eight 
month s \n each year . " 

Those oorti ons of 0ur stt~tute relatin~ to the 
management o~ school r un ' s in the state by t he 10unty 
Court havo been the subject o-r r er.ont revlsion by the 
62nd Gen r:n•al Asoombly . Because of 11mi ted apace, 
we cite them f'or yot..r e tudy and rnorel y comment upon their 
cons tructi"n. 

See 1943 Lawe of Mo . , p . 880 , ! or these revisions 
of sectlone 10376, 10383 , 10384, 10384A, 10385, and 
10386 . 
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i 
The collection, investment and preservation of 

Count7 School ~~ is changed considerably under theae 
new sections. The procedure has been made manda toJ7 
and litt le or no discretion is afforded the Count7 
Court. Restrictions have been imposed and consider-
ably enlarged. with the idea of preserving and protecting 
funds of t he various districts. 

We again repeat the holding of our court. when 
called upon to consider the power and jurisdiction of 
a oount7 court. Here is the language of this decision1 

"A 6ount7 Court is a body having limited 
power and jurisdiction. These powers are 
defined by statute." 

Consolidated Dist. v. Jackson Co. 84 s.w. f2d).988 . 

CONCLUSION. 

From our r eading of the authorities and the atat­
~tes involved, it is t herefore the opinion of this 
department that no authority is expressly given the 
Board of Di rectors of a consolidated district to in­
vest surplus funda belonging to the school district, 
as outlined in the present situation. in u. s. Bonds. 
In this absence of statutor7 authorit7 the Board may 
NOT invest surplus f unds in United States bonds. -

A1: PROVEDt 

ROY McKITTRICK 
A. torney General 

LIM aLeC 

Respectf ully submi t ted, 

L. I. MORRI S 
Assistant Attorney General 


