APPROPRIATIONS: Deficiency bill pay tuition of Negro students
.at out-state schools, is valid, even tho ob-

ligation was illegally incurred.

January 31, 1944, F l L E D

L

Honorable Forrest C. Donnell, -
Governor of Missouri,
Jefferson City, Nissourl.

Dear Governor Donne}ls

Your letter of December 30, 1943, is as follows:

"Section 22 of House Bill No. 6867
of the Sixty-Second General Assembly of
the State of Missour!l reads as follows:

'""There 18 hereby appropriated

out of the State Treasury charge-
able to the general revenue fund
the sum of Thirteen Thousand
Forty-One Dollars and Twenty-iwo
Cents ($13,041.22) to pay the tui-
tion of Negro students durin: the
biennial peried 1941-1942,"!

"h mesrage, whieh accompanied said
bill, to the House of hepresentatives of
the Sixty-Second General Assembly of the
State of liissouri from myself, reads in
paft as followss

" 4lthough there are approved the
following items, namelys # # #

"(d) the appropristion of the
sum, set forth in Section 22,
of Thirteen Thousand Forty-OUne
Dollars and Twenty-Two Cents
($13,041.22); » = =

'"I have the sssurance of the State Auditor
that a warrant will not be issued by him for
any part or all of the sum appropriated by
any one of said Sections 6, 15, 18, 22, 24,
43 and 60 respectively until and unless
either (a) 1t shall have been adjudged by
the Supreme Court of Missouri that such



Honorable Forrast C. Donnell, -l l=3l=44,

warrant should be lssued or (b) there
shall have been dellivered to the State
Auvditor the written opinlion of the
Attorney-Generel of the State of Mise
sourli that, under the law, such part
or all respectively of such sum so ap=-
propriated can be recovered by sult
from the State of lissouri."!

"Your opinion is respectfully requested on
the followin  questioni

"Under the law caen part or all of the
sum sppropriated by sald Section 22 be
by suit, toe-wlit mandamus agalnst the
State Audltor, recovered from the State
of Missourl by the holder of a claim
for tultion of & negro student during
the blennial period 1641-1942%"

Section 22 of House Blll 657 of the 62nd General
Assenbly appears In Laws 1643, p. 26l. It purports to pro=-
vide funds to pay ‘eertaln tuition incurred during the 1l94l-
1942 blenniun after the exhsustlion of the 40,000 provided
by the 6lst General Assembly for that purpose. (Laws 1941,
pPe 274, Sec. 2). Our conclusion turns on whether Section
22, providing $l3,041.22 for this deflclency, is a valid
legislative act.

In order for these clalms to have been legally In-
curred three things must be made to appear:

First, that there 1s a substantive law authorizing
Lincoln University to arrange for the attendance of a student
at some other school and to pay his tultion.

State ex rel. Kelly v. Hackman, 275 Mo. 636,654,
State ex rel.Bybee v. Hackman, 276 io. 110,116,

207 S.W,. 64;

State ex rel. Bradshaw v, Hackman, 276 io. 600,607,
205 S.Via. 445,

Second, the arrangement to send the student to the
other school and to pay this tultlon was made in strict
conformlty to the requirements of law.
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State ex rel. McKinley Pub. Cos. v. Hackman, 314 M0.33,
282 S.7, 1007, 1013;

Spitcaufsky v, Highway Commlssion, 349 Mo. 117,

169 S.W.(24) 647, 652;

Seger v. Highway Commlssion, 3490 No. 341, 160 8.W.(24)
767, 159;

White v. Jones, lioe. Supe. No. 58,681 Jan. Call Term
1944, not yet reported;

Dement v. Rokker, 126 Ill. 174, 194.

Third, there was an unexpended appropriation in exise
tence at the time arrangemerts were made to send the student
toc the other school, and also an unexpended allotment thereof,
sufficient to pay the tultlion of such student.

SOCtiOIl 10907, e tie MO 19351

Our view .of the conclusion to be reached, makes it unnecese

sary to state the above legal rules wore fully than we have

done, because this opinlon rides off on the power of a suce

ceeding Gencral assembly to pay these items wven though they
were illegeally incurred.

However, 1t may ve conceded thet Sectlon 10776, Re S«
Mo. 1939, expressly authorizes Llincoln University to arrange
for the attendance at other schools by these students end pro-
vides for the payment of their tultion. Thus, the first con-
dition to & valid obligation exists. For the purposes of
this opinion we must assume that the second conditlon was com-
plied with., It 1s very clear, however, that at the time thease
tuition obligations were inecurred, the approprietion and allote
ments thereof had been exhausted and tlivrefore the third cone
dition was not mcte Dut even though Section 10907 K. S. Mo,
1839, may have been violated in incurring these obligations,
such does not prevent & succeeding Generul Assembly from
authorizing thelr payment, Lecause the coenstltutional pro-
hivition against psyment of obligations illegelly incurred
is limited to a certaln class of oblligation.

The Constitutional prohlitition is contalned in S6Ce
tion 48 of article 4, as follows:

"The General hssembly shell have no power
to # % % pay nor authorize the paynent of
any clalm % # % crecated against the State
# % % under any agreement or ccrntract made
without express authority of lawp# #",

We have no doubt but that these tuition obligations are
"clalms" created against the state without express authority
of lew, becsuse Section 10607 was violated in their ereation,
but were they created under an "agreement or contract"?
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Those are the words whlchb limlt the field to wilch this pro-
hibition applies.

These words are in the Constitution, and: "Words,
especlally those of a Constltutlon are not to be read with
# # # stultifyin nerrowness"., United States v. Classlc,
313 Us 5. 219, 85 L. ode. 1368, 61 S. Ct. 1031, 1039-40.
In & broad sense, it is sald in Sage ve. Wilcox, 6 Conn.
8l, 85, that:

“"The word 'agreement,' in its popular and usual
signification, means no more than concord; the
union of two or more minds; or a concurrence of
views and intention. The remote, or proximate,
18 a distinet thinz, which, with 1little power
of dlscerimination, every mind can perceive.

This councord or union of minde, may be lawful
or unlawful; with conslideration, or without;
creatin: an obll ratlon, or no obligation. Still,
by the unliversal understanding of mankind, prove
ed by-dally and hourly conversation, it is an
agreement; and it iIs not the less so, becuuse

it is|0pp088d to law, or even to 700C pmorals.
ST

Tho word cortract has much the same meaning;. "A
contract is the thin: upon which two or more people agree "
Southern Ry. Co. v. Huntsville Lbr. Co. 67 So. 695, 696 (Als).
1t "arises fron the meeting of the minds of the countracting
parties, knowingly and understandingly entered into." Windsor
v. International Life Ins. Co. 326 Mo. 722, 29 S.w.(2d) 1112,
1116. The terms are in fact synouymous. lMichael v. Kennedy,
116 Mo. App. 462, 148 S.\. 963,

Section 10779, K. £. Mo. 1939, 18 the autrorlity under
which these oblirations were ircurred. It provides;

"Pending the full development of the Lincoln
University, the Board of Curators shall have
the authority, I1f and when any qualified ne-
gro resident so requests, to arrange for hils
attendance at a college or university in some
other state to take ey course or Lo study

any subjects provided for at the State Unlvere
sity of Hissourl, and which are not taught at
thse Lincoln University, and to pay the reason=
able tuition fees for such attendance."
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This section contalns two zrants of authority. They
ares

(1) authority to arrange for the attendance of
a nogro at a college or university in some
othor state; and,

(2) authority to pay the reasonable tultion
fees for such attendance.

But, thlis avthority may only be exercised under certain
conditions. Those conditions are:

(1) when requested to do so by a qualified negro
resident,

(2) who desires to take & course, or to study

& subject provided at kissouri Universlty, but
which is not taught at Lincoln University.

The procedure contemplated by thlis stutute is sub-
stantially as follows: The negro resldent informs the
board of his desire to study medlcine. In order to be "qual-
ified" his educational background must be such that he will
be admitted to a medical school, so the board must ascertaln
if he has such educational background. A medlcal course 1s
glven at the Missouri Universgity, but not &t Lincoln Univer-
sity, so the person is entitled to have the board arrange
for his attendance at a university in some other state to
study medicine. The universlity must be selected, its tul=-
tion fees ascertained and determined to be reasonable.
WWhen that is done, then, upon the entrance of the negro
in that university, the Board of Curators of Lincoln
University may pay the tultion lfees of thut student to the
other university.

Does an agreement or contract arise out of this,
either between Lincoln University and the student, or between
Lincoln University and the university in the other state?

Ve think not. As between Lincoln University and the student,
there can be no meeting of the mind such as ia essential to
the creation of a contrect. The student presents himselfl and
his qualifications to the board., He is elther an eligible
resident, or is not en eligible resident. No meeting of

their minds is involved in making that determination. The
course he desires to take elther is or is not taught at
slssouri Unliversity, and elther 1s or is not taught at
Lincoln University. In making that determination no meeting

of their minds 1s involved. The board selects the other Univ-
ersity which he is to attend,and while it may, and properly should,
defer to the wishes of the student in this respect, neverthe-
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less the board must make the decision, so there can be no
meeting of' thelr minds in this respect. At least not in the
sense of a mutual meetin of the minds arrived at as the re-
sult of pegotliations between persons with equal bargalning
powers. Here the student cannot bargain, he may only request
that a certain Unlversity be selected for him, but the board
1s not bound to select the school he requests. The question
of reasonableness of the tuition of the selected university
does not involve the student, but only involves the board of
uincoln Unlverslity and the governing body of the other school.

As between Lincoln Unlversity and the governing body
of the other school, only two thin s are open. First, will
sald school admit this student, and, second, what i1s the tul-
tion. These are both governed by the rules of thut school.
He is eithir elipglble for admission or he is not, depending
upon whether he can meet the entrance quelification laid
down by that school. That question 1s detoermined by sald
school by application of 1ts standards of admlssion to the
student's qualifications. That determination 1s in no way
dependent upon negotiations, finally resulting in a meeting
of the minds between Lincoln Loard and the governin; body of
the other school. A& Lo the tultlion, it 1s fixed by the
governing body of the other university. No school leaves
the anount of tultion an open question, to be arrived at
by mutual understanding with the student when he presents
himself. Therefore, the determination that a particular
sum 1s reasonable, when made by the board of Lincoln, does
not involve a meeting of the board's mind with thet of the
governin: body of the other school, The flxed sum charged
by the other school either 1s or is not reasonable. The
Board at Lincoln mekes that declsion itself, wltliout resort
to negotiations with the other school.

In other words, the whole arrangement between Line-
coln University, the student andi the governing body of the
other school, involves the ascertaining of whether a cer-
tain stute of facts exists, rath r than a meeting of minds
resultin; in a contract.

‘e are convinced that the essentials of an apgree=-
ment or contract, as above defined, are entirely absent when
a negro student 1s sent to a university in another state under
Section 10779, That being so, then, Sectlion 48, of Article 4
of the Missourl Constitution, beins limited in 1ts prohibition
to obliations having: thelr foundation in an agreement or
contract, does not prevent a succeeding General assembly from
paying these obligations, even though they were 1llegally in-
curred.
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To this point, we have gone on the assumption that
Section 10779, R. S. Mo. 1939, was strictly complied with
in incurring these tuition obligations. However, certain
information coming to us indicates that it was not followed,
and, therefore, we must consider what effect fallure to fol-
low that section has upon our conclusion. The only effect
it would have, as we see 1t, 18 that the obligation 1is il-
legal under two statutes instead of only one. However,
since the conclusion of this opinion 1s governed only by
the limited prohibition of Section 48, Article 4, supra,
it 18 in no way affected. Fallure to follow Section 10779
(or Section 10907) in incurring these obllzations, 1s not
& factor to be considered, wheu, as here, we are concerned
with the power of the General Assembly to pay, by a defi-
ciency bill, obligations not founded on an agreement or
contract. Were these oblligations founded upon an agreement
or contract, fallure to comply with either Section 10807 or
10779 would have been fatal to the vnlidity of Seetion 22
of House B1ll 6857..

However, we suggest that Sectlon 10779 be strictly
pursued, for fallure to do so wuld justify the State Audi-
tor in refusing to audit for payment a tuition obligltion
agalnst a current appropriation.

CONCLUSION

It, therefere, is our opinion that Section 22 of
House Bill 657 (Laws 1943, page 28l) is a valid act of the
General Assembly and the funds therein provided may be ex-
pended to pay the tuition incurred by negro students at
schooles in other states during the 1941-1942 blennial period.
This being so, then the State Auditor could be compelled by
mandamus to audit and approve these claims for payment.

Respeoctfully submitted,

LAWRFNCE L. BRADLEY
Assistant Attomey-General.
A PROVED:

ROY MOKILTRICK
Attorney-General
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