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CONSTITUTION : House Bill No. 15 constitutional ; 
the amendment uomes within the 

GOVERNOR' S SPECIAL MESSAGE: terms of the Governor's Special 
Message . 

--------------------------
April 191 1944 

Honorable Forrest c. Donnell 
Govem or of !Us so uri 
Jefferson Cit y , Missour i 

Dear Governor Donnell : 

FILE 0 

c:? 

\'le have for attention your letter of April 17th, 
1944, in Which you request the opinion of this department. 
Ve set forth your letter 1n full: 

"In Pr oclamation by which t he Sixty­
Second General Assembly of the State 
of Uissouri was convened 1n extra 
session the action of that body is 
stated to be deemed necessary concern­
ing, among other things, repeal of pr o­
vision, 1n subdivision (e) of Section 
5728 of Senate Dill 49 of t he Sixty­
Second General Assembly of Missour i 
(Laws of Missouri of 1943, page 864 and 
following}, that the annual license fee 
required by Article 0 of Chapter 35 of 
said Stat utes is intended to cover only 
tho motor vehicle f or which it is issued 
and none othe r. 

"IIouse Bill No . 15 of the Sixt y ... second 
General Assembly 1n extra session con­
tains, among other things , t he below 
quoted language, which language is not 
contained 1n the present Statutes of 
U1ssouri: 

"'A uotor carrier may elect to have 
described on his or its annual license 
card of any regularly licensed motor 
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ve:11c1e, trailer or semi- trailer, not 
more than two emergency vehicles of 
weight carrying capacity not greater 
than that of the regularly l icensed 
vehicle upo ~ t he payment by such mot or 
carri er of an annual fee of y 5 . 00 for 
each alternate emergency vehiclo de­
ocr1bed on said annual l icense card. 
Only one of such three vehicles as 
shown on t he annual license card may 
be operated in t he State at any one 
t ime . 1 

4-19- 44 

"Your opinion, as soon as possible, i s 
respe ctfully requested on the following 
questions: 

"A 

tt iiad t he Sixt y-Second General Assembly 
in extra session power t o enact t he 
above quoted laniUaee ? 

" B 

" If the Sixty-~eoond General Assembly 
1n extra session did not have power t o 
enact said above quoted language, i s 
sai d language severable from t he other 
pr ovisions of said House Bill No. 15?" 

We shall answer your questions i n t he ordor submitted. 

A 

"Had t he Sixty- Second General Assembly 
in extra session power to enact tne 
above quoted language?" 

Tl~t part of your special message to t he Ger.eral Assem­
bly perta1nina to t he matter under consideration , which gives 
your reasons calling for t he changes in Section 5728 of 
Senate Bill l. o . 49 of the Sixty- Second General Assembly of 
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IJissouri, Laws of !.iissour i 1943, page 864, is found on 
pages 22 and 23 of your message and is as follows: 

"CERTAIN MOTOR VEHICLE LICENSE FEES. 

"on December 1, 1943 the Public Ser­
vice Commission cancelled, ef fect i ve 
January 1, 1944, paragraph (a) of a 
certain then existing rule known as 
Rule 23, General Order No. 33-B, which 
paragraph is as follows: 

"' Every motor carrier o.t t he time of 
licensing a mot or vehicle, trailer or 
semi - trailer may elect to have descr ibed 
on his or its annual l icense card two 
emergency vehicl es of weight carrying 
capacity not greater than t hat of th e 
licensed vehicl e. Either of such de­
scribed two emer gency ve~cles will be 
allowed to operate or be used 1n lieu 
of the licensed vehicle, as extra or 
emergency equipment. Onl.y one of such 
three ve~cles as shown on the annua l 
license card may be operated in t he 
State at any one time; am when either 
of t he emergency vehicles shown on the 
annual license card is being operated 
it must carry the annual license card 
as provided by t his Rule , and mus t be 
mvned or leased by the operator and oper­
ated by him or i t or his or its servant 
or servants . Upon the issuance of t he 
annual l i cense card above described if 
the licensed carrier elects to describe 
ono or two emergency vehicles as provided 
f or above , there shall be paid to the 
State Treasurer of t he State of l.a s s our i 
an annual fee of C5 . 00 for · each emergency 
vehicle described in t he aforesaid annual 
l icense card. ' 

"Subdivision (o ) of Section 5728 of Senate 
Bill lio . 49 of the Sixty- Second General 
Assembly of Uissouri (Laws of ta ssouri of 
1943, page 864 and following) provi des 
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that the annual license fee required 
by Article 8 of Chapter 35 of the Re­
vised Statutes of Missouri of 19~9 is, 
to quote sai d Sub-division, 'intended 
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to cover only the motor vehicle for 
whioh it is issued and none ot her ::- . ., ~ =·'. 

"It is my information that motor carriers 
have been experienci ng great difficulty 
1n purchasing and obtaining new equipment 
and that it is beco~ng increasingly dif­
ficult to keep present equipment in aer­
vice because of age and numerous break­
downs. 

" I hereby recommend the repeal of the 
provision, in Subdivision (e ) of Section 
5728 of Senate Bill No. 49 of t h e S1xty­
Second General Assembly of tlissouri, that 
t he annual license fee required by Article 
8 of Chapter 35 of the Statutes of I.!issouri 
is i ntended to cover only t he mot or vehicl e 
for which it i s i ssued and none other." 

The question to be determined is whether the language 
used 1n your spacial message of ~arch 15, 1944, quoted 
above, i s sufficient for the General Assembly to base the 
enactment of the new matter found on pages 5 and 6 of Senate 
Bill No . 15, viz: 

"(e) A motor carri er may elect to have 
described on his or i ts annual license 
card of any r egularly licensed motor ve­
hicle, trailer or semi-trailer, not more 
t han two energency vehicles ot weight 
carrying capacity not g reater than that 
of the regularly licensed vehicle upon 
the payment by such motor carrier of an 
annual fee of es.oo for each alternate 
emereency vehicle described on said annual 
license card . Only one of such three 
vehicles as shown on the ammal license 
card may be operated in the State at any 
one time. } · .. . ;. .r .c- .;. :- ,~- :· •• ·.i )# .r :- ~ .~ 
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" .~> ~ ~ Pr ovldod, ho\7aver, s uch credi t 
shall not apply on alternate or emer­
Gency vehicles." 

4-19- 44 

Arti cle V, Sect~on 9 of t he .. iosouri Conoti t ut ion, rela­
t ive to tlw Governor co.lling en extra oossion of t he General 
Assonbly, rends ~~ part as follows: 

11 '!1- ,.. :~ On extraordinary occasions he 
may convene t he General Assembly by 
pr oclanw.tion, wherein he shall state· 
specifically eo.oh ta.a.tter concerning 
which the action of t hat body is deemed 
necessary . " 

The power of the Goneral Assembly at extra sessions is 
limitod by Arti clo IV, Section 55 of the I.tissouri Constitu­
t ion, wh ich pr ov1dos as f ollows: 

"The General Assez:tbly s hall have no 
power, whe~ convened i n extra session 
by the Governor, to act upon subjects 
other t han those specially designated 
1n tho procla~tion by which t he session 
is called, or reconunended by speci al oes­
sage to i ts consideration by tho Governor 
ei'tar it shall have been convened . " 

I t will be observed that t ho Governor, in his message, 
recom::nonded tho repeal of that part of Su'bd1v1sion (o), 
Section 5720 , Lar~e of :aasouri, 1:943, viz: 

"The annual license fee required by t his 
article is intended to cover only the 
motor vehicle for which 1 t i s issued a.'l'ld 
none other; .1- .<- .;. :...~ .: •· ; ~ ~ :; .1- ••• :· Jo" 
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Is the General Assembly, by the Governor's message, 
ltmited to one of two things: either to repeal the above 
portion of Subdivision (e), or, not to repeal it? We are 
not inclined to the view that such a narrow construction 
should be given to the subj ect that the General Assembly is 
so narrowly limited by the Governor's message. 

In the case of State v . Tippett, :317 no . 319, 296 s . w. 
132, the consti tutionality of a part of tlw motor vehicle 
law, Extra Session 1921, page 103, was attacked on the ground 
that a criminal statute which provi ded that it was a felony 
for a driver of an automobile to leave the scene of an acci­
dent without reportinG to a police station or judicial offi­
cer, was a violation of Section 55, Article IV of t he Missouri 
Constitution in that it vras not within the terms of the Gov­
ernor's message, which read in part' "'The subject of~­
lating or licensing motor vehicles, -" ::· ·•" wherein the court 
said, 1. c. 136: 

"We think the statute 1 relat1 ve to . 
leaving the scene of accident, is com­
prised within t he term 'regulating' as 
used in the special message. Lauck v. 
Reia , supra, defines ' regulate ,' among 
others, as ' to direct by rule or restric­
tion.' It has also been defined as 'a 
rule prescribed for conduct .' Providing 
for t he stoppage by t he operator of a 
motor vehicle after injury or damage , or 
the reporting of the same, is directing 
by restri ction or course of conduct the 
operation or use of the veh~icle. That 
it proscribe• fre~ operating after an 
accident and pr escr i bes a punishment 
therefor fails to limit the force of t he 
term 'regulating' with respect to motor 
vehicles. In view of the recognized 
canon of construction that a statute is 
not to be held unconat itutional, unless 
clearly ~ so, and that every fair and 
reasonable intendment in favor of ita 
constitutionality is presumed, the assign­
ment is ruled ae5a inst de.f'endant ." 
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'.'lha t was said by the Supreme Court in the Tippett case 
was later affirmed in State v • . Johnson 0 -to . ) 55 s . W. (2d) 
967, 1. c . 968 • 

• :a have road the opinion of the Suprene Court in t ho . 
caso of Ex parto Seward, 253 s . w. 356, 299 ! o . 385, wherein 
the court discusses at length Section 55, Article IV of t ho 
Constitution, with part icular reference to the word "recom­
t:lend" as used t herein; 1n which the court held t hat it is 
not essential to use that word in a special message to the 
General Assembly, although it is used in Section 55, Article 
IV of the Constitution. The court held that it is there 
used in the sense that a certain s ubject matter is committed 
or ontruated to the Losislature for its consideration. 

In the matter under consideration, when t he Governor 
used t he expression "I hereby rec~end the repeal of the 
provision, in Sub-division (e) of Section 5728,, ~ ;~o ;:·" it 
called tho attention of the General Assembly to said sub­
division of Section 5728 and did not necessarily l~it it 
to a repeal or non-action in reference to sa~e. 

The Governor' s mossago clearly informed t ho General 
Assembly that he desired legislation relati ve to t:lOtor ve­
hicl e license fees, and, while t he Legislature did not change 
tho statute in exactly t he manner sugGested by t he Governor, 
it reasonably came within the ter.ns of the message. By his 
special ~essaGO t he Governor submitted and entrusted to t he 
General Asse~bly the subject of amending particular portions 
of Section 5720 . Ue think t hat t he languago 1n the message 
was stated to the General Assembly wi th sufficient specific­
ness as required by Article V, Section 9 of t~e Uissouri Con­
stitution , and the General Assembly was authorized to act, 
and did act, upon the subject within the limitations of 
Article IV, Section 55 of the Missouri Constitution. 

There is no rule of law more firmly esto.bl::.shed 1n our 
jurisprudence than that a statute is not to be held unconsti­
tutional, unless clearly so, and every reasonable 1nten~ent 
1n favor of constitutionality is presumed. 

In 11 American Jur,,undor t he subject of "Constitution­
al Law," Section 92, pas o 719, it is stated; 

"In all instances where the court exercises 
its power to invalidate, t he conflict of 
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t he statute with the Constitution 
must bo irreconcilabl~, .co :t- :c- :;. ~ ·:}" 

The same text, Section 120 , page 776, reads: 

"The basic principle which underlies 
t he entire field of legal concepts per­
taining to the validi t y of legislation 
is t l1at by enactment of legislation, a 
constitutional measure is presumed to 
be created. In every case where a 
question is raised as to tho constitu­
tionality of an act, the court employs 
this doctrine 1n scrutinizing the terms 
of t he law. In a great volume or cases 
the courts have enunciated ths fundamen­
tal rule that t here is a presumption in 
favor of the constitutionality of a 
legislative enactment." 

As supportinG this statement 1n t he text a legion of 
cases are cited from t he United States courts and from prac­
tically every state of the Union, including more than twenty 
from the courts of Missouri. It is our judgment that the 
Supreme Court of I.!issouri would hold that llouse Bill .. ~o . 15 
is consti t utional and that it waa passed with due r egard to 
Article V, Section 9 and Article IV, Section 55, of our 
Constitution. 

B 

"If tho Sixty- Second General Assembly in 
extra session did not have power to en­
act said above quoted language , is said 
languace severable from the other wro­
v1sions of said House Bill Uo. 15? 

Since 1t i s our opinion that the Sixty-Second General 
Assembly 1n extra session had the power to enact this legis­
lation it is unnecessary for us to answer question B 1n your 
letter. 
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COHCLUSION 

I t is, t her efore, our opinion that the amendments to 
Sect ion 5728 , Senate Dill ho . 49, La\Ys of l.,issouri, 1943 , 
page 864 , as made by the Genoral A~sembly in its special 
session in Uarch 1944, by Ilouso Dill Uo . 15, came within 
the terms of tho Governor's Special Uessage of t':arch 15, 
1944, and were c ons titutionally adopted. 

APPROVED: 

ROY LcKITTRIC ... 
Attorney- General 

CRII : CP 

Respectfully submitted, 

COVELL R. HEWI TT 
Assistant Attorney-General 


