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GEOLOGIS'I• : May employ assistants on monthly salary basis, if 
salary is not in excess of daily maximum . 

June 15 , 1944 . 
FILE 0 

;{/.. 
·Ron • Porro s t C • Donnell, 
Governor ot Missouri , 
J efferson Ci-r.y, Uiasouri . 

Dear Governor Donnell : 

Your letter of Ua.y 23, 1944, presents tor our opin ion the 
following questiona 

Uay the state geologist appoint a necessary 
assistant to be co~peneatcd at t he rate of 
1225. 00 per month? 

uection 14888, H. . s . l'o . 1 9 39, provides : 

,• 

"The s t ate geologist may, with the IP prov&.l 
of the board, appoint other necessary as­
sistants whose pay shall not exceed oeven 
dollars ~L fifty cents per da y . He shall 
also have the po or to ne 0 -otiate for such 
c&cmical work, chemical apparatus , and chem­
icals as may be necessary, and may , frott 
time to time, with the appro val of tho uoard , 
have s uch work done . He ma7 also, With the 
approval of the board, c ploy speci al assist­
ants 1n paloontolo y , provid ed i t be doomed 
necessary, whos o PL..: s"lall not c.xce ed s even 
dollars and fift1 cents por day . " 

The proposed compensation of ~225 .00 per mon th evidently 
was arrived a t b ) co~puting t he pay on tho basis of a thirty- day 
month. However, fixing the compensation on this basio would in­
clude Sundays and other days on whlc.n thooe asal s t anto \roul not 
actually be enga ged i n the perfor .. c.nce of f unctions assigr.ed to 
them by t ho State Geologist . Thus t ho question preso:1tod requl ree 
us to determine whathor the above section precludes a .u1on t hl y sal­
ary and requires t heir compensation to be base~ on t he number of 
days of actual work . 

Ord1nar1~y the words "per day" when used 1n connec t. ion with 
coopensation means pay ror a day 's s ervices . Scrotigie v . Scarborough. 
160 S . E . 596. 599 (S . C.). But we do no t think such words are to be 
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given t hat connotation here . Section 14888 authorizes the appoint­
ment or aaaiatante, but makes no definite prescription aa to the 
term of the position. Section 14890, by granting t ho state geolo­
gis t "f'ul.l con trol over hi a assiDtants * * * (with) power to re­
move them when dee~1od nocossary" necessarily makoa tho tenure of 
such asaiatanta depend upon the pleasure of the geologist . In 
view of this , to con s ider tno words "per day" in their ordinary 
significance would limit the tenure from "at tho pleaaut•e" to 
"trom day to day ." In Colorado Telephone Co . v . Fields, 110 P. 
571 (U • •• ) a con tract with the City of Albuquerque provided that 
the t'elophono cOlilpany would have a rato for ''one party residence: 
~3600. per a.unum" . Under such contract t he company oontenOed the 
uaer must contract for tho service on a yearly basis . The court 
held (quoting the aylibi)a 

"* * *the ter.m 'per annu~ ' should be construed 
to designate the rate of charge, and not to 
Lnply that autscribers must ~akB eoLtracta on 
an annual baaia • " 

Applylnh tnls analoeoua ruling to our s1tuatio~ leads to t he con­
clusion tnat tho words "per day" do not li ,it the tenure of the aa­
sist~lt& to the geologist to a day to day basis . 

Rowever, the idea of holdi nc a position of i nde f i nite tenure, 
coupl ed with t h thought of bei ng compensated for fulf"illing the 
dutioa of tho position only for tho days actually worked~ soa~a ab­
surd. To aay the leaat~ it is highly illogical to nav<. t he co~npen­
aation entirely unrelated to tho tenure . We are infonned that these 
asaistanta have been paid on a flat monthly basis since 1889 under 
this statute an1 i ts predecessor w.hich provided for 5 . 00 por day . 
In Automobile ~asoline Co. v. City of St . Loula , 32 S .W. (2d) 281, 
283 (Mo. Sup.) it is saida · 

"The oonatruction or a etat~te by ~hose charg~ 
with the duty of onforoing it, when it has long 
prevailed, while not binding ~ .;1- .a. is cnti tled 
to weight whore the meanins is tL"lcertain." 

Again i n In Re Bernay's Lstato, 126 s .w. ( ~d) 209 , 217 (Mo . Sup . } 
it is stated that such a construction -

"* * ·* ahou+d not be disregarded or over­
turned except tor eo~ent reasons, and un­
less it be clear that such construction ia 
erroneous . " 
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Beyond doubt this statute is u oertaln in meaning, and 
we are not convinced t hat tho con structi on acted upon 1a clearl7 
wrong . Particularl y are ~e not oo~v1noed, when to upaet that 
construction will lead to nn abaurd1ty and will co viet the Legis­
lature of oatablishi~ a position of tenure with th~ cOJttpensa­
tion bel~; unrel ated to said tenure . 

In view of t bio , W6 thi nk the administrative construction 
long acted upon should be sruttained and are of tlle view that the 
purpose of t he language "whose pay shall not exceed s even dollars 
and f ifty cents pe r day" as uaed 1n Section 14888 in fixi ng the 
componsatio .. of these asaiatanta was to f i x tho basis for oomput.­
inu the compo~sation o to plucc a illnX~num l~ .itation thereon . 

c~.L c:r.,unrotJ 

It therefore ia por.miasibl e for t he Stato ueolo 1st, 
with the uppr oval of' tho uovornor , to fix tho oompEonaat1on ot 
the other nocoasary assistants ho appoints on u monthly salary 
basos, so long kS t he snla~ proscri ed doe s not exooe~ 7 . 50 
por da;- for tho period in Wl 1ch suer ... assistants hol n their 
positions . 

APPROVED : 

lW Y 1 cl\.I':. 'TRICK 
At t or.c.cy- ...tcmoral 

LLt3/ LD 

Hespeetrully submitted , 

LAWfll.Ji CH L . BRiiDLEY 
Assistant Attor ney- Gcn( ral 


