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ELECTION CO~ESTS : \Vill not lie in elections to determine 
municipal form of government . 

.Mr . Raymond L . Falzone 
Prosecuting Attorney 
Randolph County 
Moberly, Missouri 

Dear Sir: 

August 22, 1944 

FI LED 

~_J{j 

I ~ in receipt of your letter of August 9, 1944, where-
in you state as follows: 

"Moberly, Ulssouri , is a city or the 3rd class, 
and on July 18 , 1944 , at an election held at MO­
berly uader Section 7080, at seq. the people voted 
in t avor of adopting the City Ma.nager Form of Gov­
ernment . The maJority was substantial . 

"I haTe been in:f'ormed that on the day or the elec­
tion th6 proponents of the Plan placed at least 
one person inside of each polling place; that these 
persons made a record of those who Toted and fre­
quently during the day \:.Ould nasa this record to 
those outs i de of the polling place; that those out ­
s i de of t he polling place \Ould then communicate 
with peopl e who had not yet voted an~ request t hem 
to vote in favor of the ulan. The peonle inside 
the polling place who made t his r ecord were supposed 
to be watch'irS or challengers and some of them r e­
sided in precincts and wards other t han the precinct 
or ward in which they were stationed. Sometime 
during the day of the election the City Attorney 
r equested the proponents of the plan to ask these 
watchers, or challengers, to get out of t he nolls 
and they did so . 

"At t he r equest or those who opposed the nlan, I 
am writing you for an opinion as t o whether or not 
said watchers , or chal l ensers, or t hose responsible 
tor t heir being in t he nolls , could be prosecuted . 
Also, could t he electi on be set aside because ot 
the oaid actions of t he pro 'onents ot the ".>la.n . 
There is no evidence t hat the watchers , or challen­
gers, talked to, or influenced any one voting insi de 
the nolling ~laces. 
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ni can f'ind no law which provides f'or the contes t 
of' an election of this kind, nor can I tind any 
law under which the watchers, or challengers, could 
be prosecuted. I understand the law forbids elec­
tioneering within 100 f eet or the polling place, 
but it occurs to me that these people were not 
electioneering. 

" In as much as a Primary Election wil l be held short­
ly under this new plan , I would appreciate having 
your opinion on this matter just as soon as possi­
ble." 

There are two sections in our statutes relating to elec-
tioneering. Section 4374, R. s . Mo. 1939 provides: 

"It shall be unlawtul tor any judge of election. 
clerk or person designated as a challenger under 
any l aws of this state , or any p~rson or persons 
within the polling place. to electioneer for any 
candidate, par1J or proposition. Any violation or 
this section shall be a ~daaeanor . ~d shall be 
punished by imprisonment not less t han ten days 
nor more than ninety days, or by a fine of not less 
than titty dollars nor more than one hundred dol­
l ars." 

Section 11625, R. s . Mo. 1939 provides: 

"No officer of election shall disclose to any per­
son t he na.e or any candidate tor whom any elector 
has voted. No officer or election shall do any 
electioneering on el ection day. No person whatever 
shall do any electioneering on election day within 
any polling place, or within one hundred feet of 
any polling place • No person shall renwve any bal­
lot from any polling place before the closing of 
t he polls. No person shall apply tor or receive 
any ballot in any polling place other than that 
in which he is entitled t o vote. Any per son vio­
l ating any of t he provisions ot this section shall 
be de~ed guilty of a misdemeanor." 

One of the questions to be determined is whether the 
actiTity of the watchers or challengers in making a record or 
those who voted and in passing said information to persona 
out side or tho polling place were guilty of' ,electioneering 
within tho meaning of the term as used in the aboTe statutes. 
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You specifically call attention to the tact that there is no 
eTidence that the watchers or challengers talked to or influ­
enced anyone woting inside the polling places. 

We baTe made a careful sonrch ot the authorities and tail 
tc tind whore the terma "electioneer" or "electioneering" haTe 
eTer been de~ined by the courts ot this or any othor state . 

In the case of Ci t y of St . T~uis v . PoJe, 3,3, Uo . 479, 
126 S . n. (2d) 1201, 1 . o . 1210 , 1211, t he Supre e Court ot Mis­
souri said: 

"In the nent er Com:niesion Company case, City ot St . 
Louis T. Senter Co3m. Co . , 337 o . 238, 85 s . \ . 2d 
21, this court laid down thi~ rulo (page 24), 'The 
primary rulo ot construction ot statutes or ordinances 
is to ascertain and pive ettoot to the la kcrA' in­
tent * this should be done trom the ords used, it 
possible, considering tho language honestly and faith­
tully to ascertain its pl ain and r ational moanin~ and 
~o promote its object and mani~est purpose'~ * " 
Although the tems "electioneer" and "electioneering" 

havo not been detined by tho court~, the meaning most commonly 
ascribed to theae ter.s is tho attempt or ettort by an indivi­
dual to in~luence the vote of another individual tor a per­
son , tickot 1 party, or issue . This practice by an otticer o~ 
an olootion or a person within tho po1la is condemned by the 
statutes. 0~1oers of elections within tho ~o1ls on eleotion 
day haTe but one duty, an< that is to see that the olection 
laws o~ this stote are co~nlied wit h and that no attempt is 
made t o intluenoo t he voters in t ho exercise o~ their priviledge. 

The lain nnd ra.tionnl meaning or the above ter:MJ can 
not be broadened t .::> 1nc1.ude the ection of t he 'M'tchors and 
challen~er~ in tho mat tor at issue . ''"' do n ... r, wish, howeTer, 
t o bo understood that we aro condoning and a~proving this pr ac­
tice. It io. rat!1er to bo c~Jndcmnod as oncoura ... i ng distrust 
and suspicion in the electi on chiner, . 

The abaTe statutes oondomn electioneering in nolling places 
and provide puni~ent both by ~1ne or tmprisonnent. Penal 
statutes are construed otriotly aganist the Stato. St ate TS. 
Green , 344 Uo . 985, 130 s . 1. (2dJ '25 . In tho case o~ St. Tl 
Taylor, 346,MO . 32~, 133 R. ~ . (2d ) 336, l . o . 341 tho Court said: 

"Tho st:1tute is ponal and criminal and such statutes 
aro generally 'construed strictly as to those portions 
whieh are against defendants, but liberally construed 
in those Which are in their favor--that is, tor their 

, - e ase and exemption. No paroon in to be 71lBde subject 
t o suoh statutes by ~plication, and, when doubts arise 
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concerning their interpretation, such 
ue1ght only 1n favor of the accused . ' 
ler, supra, 178 Yo . loc . cit . 320, 77 
572. ~ If 
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doubts are to 
State v . But­

C'! . ,.; • loc . cit . 

Since any doubt concerning the i ntorprertion of a penal 
statute ust be r esolved in favor of the accused, we are of 
the opinion that the action or tho watchers and challengers 
i n making u r ecord ot those l4ho voted nd in paooint; such 1n­
for:1Ultion to nersons outni de o r the polling 1laces although 
to be condemned docs not come within t he meanine of Sections 
4374 nnd 11525, R. s . tlO . 1939, supra, condecning electioneer­
ing within the nolla . Conse1uently the watchers and challen­
gers , i n our o?i nion , \1oul<1 not be subj ect t o proseoution f or 
their activity. 

Th 3 next quoAtton to be det er.mindd is uhot hor ther e is 
any statut ory authority for the contest of ~~ el ect ion of this 
kind . 

Section 11632 , R. s . ·o . 1S39 euls with .fur1sd1ction 
or election contests ln part as ~ollows: 

u.-t'hc sever al oircuit court s s l all have jurisdiction 
in ct1ses o'f con·:;ostod elections f r count y and muni­
cipal ofticen, a..nC in n.l l o1tios no" having or bore­
after attaining three hundred thousnnd inha lii t . nts. 
tho auid ci rcuit court J shall have jurisdict ion in 
casos of contootcd elections f or justices or t he peace , 
nnd in oases of contested elections for eeats a s di­
rector~ in tho boards havine charge or tho public schoo~ 
an4 public achool property, end the count,· courts in 
contests of to'WD.ship offi ces: "" * """ 

In t.he case of' St . e:x . r el . Hartly v. f'! i dcon , 225, Mo . 
App . 45~ , l . c. 461 , 40 S . W. (2d) 7~5, the Court discusses the 
history of t ho aboTe statuto pointing out that all election 
contests must be tried b y some court. The court said: 

., ""Thi s provis ion of our sta tuttr hes been on the 
books s i nce 1895 but has never been construed or 
referred to 1n any case in i s sr uri as far as wo are 
ini ormed. 'Fhe Constitution of the 3tate, Article 
VIII, Sec . a, i s as follows : ' rhe trial and deter­
mination or cont est ed election of all public of~i­
cers. whether state , judicial , municipal or looal, 
except goTernor and lieutenant-governor, shall 
be by a court of l aw or by one or more ot t he 
judges thereof. . The gener al Ass~bly shall , by gen­
er al law, designate t he court or judge by whom the 
seTor al classes of election contest s shall 
be tried and r egulate the manner ot 
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trial and all matter s incident thereto • •• ' 
The first act or the Legislature in Which it sought 
t o pertorm t he duty imposed by that sect i on or 
t he Constit ution gave t he Circuit Cour t jurisdic­
tion to try contests of el ect i ono f or count y or­
f loor s and did not mention munioi~al off icers . 
The Supreme Court held in St at e ex . r el. Francis 
v. Dillon t 87 Mo. 487, t hat t he act did not give 
the Circuit Court jurisdiction to try an election 
contest for a municipal ottioe because t he word 
'~unioipal' did not appear 1n the act . Later 
the Legi slature amended t he law by what is now 
section 10339, Revised Statutes l929t provided 
t hat ' Tho several Circuit Courts shall have Jur­
isdiction in oases of contested election tor coun­
ty, and municipal offices . • • ' Since t he enact­
mont or that law, t he Supreme Court held 1n State 
ex rel . Brown T. Klein, 116 J!o . 259 • 22 S . Y1 •. 
693, t hat the change in the statute gave the Cir­
cuit Courts jurisdiction to try contested election 
cases tor municipal ortices." 

In the case or State v. Speer, 223, s . w. 655, ~.o. 659 , 
t he Supreme Coart of W.ssouri i n bane , declared t he rule to 
bo that there can bo no election contest except where one is 
authori zed by t he statute. This case dealt with an attem:ot 
to contest a county' s bond election. The Court said: 

"* *El ections t o incur public debt s have been 
conducted in this sta t e rrom an early day , and yet 
the rul e han al~ays been declared t hat t here can 
be nu contest of any election except wl er e one i s 
authorized by statute , and so rar no s t ntute or 
tho ~ind has been enact ed 1n respect or municipal 
bond elections; wher eas statutes are 1n f orce tor 
t he cont est or other k inds. ry reason or this non­
action by the Genera l Assembly and t he oom.on-law 
doctrine t hat the r esult or elections, i t declared 
by auperviaina orticials, could not be r e- examined 
judicially, and tho pr eval ent doct rino t hat equity 
takea no ooanizance or s uch matters, we hold the 
circuit court or Pemisoot count y i s without juris­
diction of the cause ther e pending t o annul the 
el ection in contest . " · 

In the onse of State T . Barton, 254c, S . V1 • 85 , 1 . c . 89 
t he s upreme Court of Missouri, in bane , again announced the 
rulo that: 



Mr . Raymond L. Falzone - 6 - August 22 , 194-' 

~* * *Election contest s are purely statutory. As 
such, t he l etter ot the law is t he limit of their 
power. +·**" 

The Court announced the same rulo in the case of State 
ex r ol. Jetterson County v. Waltner, 340 Mo . 137, 100 s . ~; . 
(2d) 272, l . c . 273 ho1ding that t he right to contest an elec­
tion was neither a common law right nor an equitable right, 
but purely statutorr. That case also dealt with the attempt 
to contest a county bond election. The Court said , l . c . 276: 

"* * *The question betoro us concerns t he juris­
diction or the circuit court, not the truth or fal­
sity of the racts alleged. There bei ng no common 
l aw, equitable or statutory authority for the bring­
i ng or a bond election contest, the circuit court 
has no jurisdict ion o f t he proceeding, and can no 
more gr ant an injunction therein on facts not di s­
puted than it could aft er a determination ot dis­
puted t act s • " 

The above statute governing election contests clearlJ 
does not include el ections t o determine the form ot govern­
ment mun1c1pal1t1es shall be governed by and absent statutory 
authority t or contesting such types ot el ection, we are ot the 
opinion that no el ection contest can her e bo maintai ned . 

APPROV':m: 

Rot lltckl'l'flUCk 
Attorney General 

M\'/:mb 

Respectfully submitted, 

1.~ H 1illSERlt.1ll 
Assistant Attorney General 


