Electioiiss - Absentee votes to be counted by four disinterested

; persons appointed by the county clerk and elther
two justices of the peace or two members of the
county court,
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Honoravle Robert He. Frost
Prosecuting Attorney
Clinton County
Plattsourg, Missouri

Dear kr. Frost:

This will acknowledge receipt of your letter of
vecember 21, 1943, in which you request an opinion of this
department. Thils opinion request, onltting caption and
sisnature, is as follows:

#9711l you please give me your written
opinlon on the following question

"who 1s charged with the duty of appoint-
in: the four disinterested persons to
open, canvass, count and certify the
votes cast by absent voters in counties
such as Clinton."

In answer to your question we first wish to cite you
to Section 11476, R. S. Mo. 1939, which provides as follows:

"In cases of elections wherein the county
court or voard of election commalssloners,
as ths case may be, or not by law charged
with the duty of canvassing the returns
of such elections, the bedy or officilals,
charged by law wita such duty for such
elections, shall appoint the four disin-
torested persons to open, canvass, count
and certify the votes cast by absent
voters at such election, and the provi-
slons of this artlecle, in so far as
applicable tharato‘ shall apply and govern
in such elections.
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It will be noted that in the above cited section
of the statute two words are underscored, such words belng
"or not." Irom a reading of the statute it 1s readily
apparent that such phraseology 1s a mistake or a misprint
and if read exactly the way 1t 1s in the statute the meaning
of such statute 1s not clear, "e have traced this provision
baek to the Laws of 1933, at which time this section of the
statute was first enacted, and find that in the official
Journals of the wenate that this provision read exactly the
same ag 1ls quoted avove., Therefore, in order for the meaning
of t.ls statute to be clear, we :ust endeavor to construe the
meaning of the Legislature, We feel that the Legislature in
enacting this provision meant that the word "or" should be
"are"” because it is apparent from reading this section that
{7 The latter word is used the meaning of the statute ls very
clear, It would then provide that in casses of elections
whereln the county court or ths board of election commlssioners;
as the case nay be, are not by law charged with the duty of
canvassing the returns of such elections, the body or officlals,
charged by law with such duty for such elections, shall appoint
four alsinterested persons.

It 1s a familiar rule of law that "merse verbal in-
accuracies or errors in statutos in thewe of words, numbers,
gramnar, punctuation or spelling, will bs corrected by the
court whenever necessary to carry out the intention of the
Leglislature as gathered from the entire act. If the legisla-
tive intent is clear, 1t must be gilven effsct regardless of
inaccuracles of language.” 59 Ce Je, page 991, Section 591,
Such procedure was recognlzed and followad 1In the case of “tate
ex rel. Amerlcan Manufacturing Co., ve. Koeln, 211 8, W, 31
(Mo. Sups)e Consequently, following such rule of law, we feel
that alfter reading the entire section of the statute that the
Legislature intendsd that the word "arse” should have been
placed in the statute instead of the word "or". '

Therefore, it now becomes the question of whether
the county court or the board of elsctlon commissioners are by
law charged with the duty of canvassing the returans of the
absontee vallots, or, if they are not, who should canvass such
returns. since thls opinion pertains to countles such as the
county of Clinton, we are naturally not conecsrned with eny
actlon on the part of a board of election comumissioners, since
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a ooard of this kind 1s non-uxistent in sucih countles, . Con-
szsouently, the cuestion arises as to whether the county

court of Clinton County 1is chargoed with the duty of canvassing
ths poeturas of slectlons,

e further wish to call your attentlion to "ectlion
11475, ne Se lioe 1939, which 1s rather lengthy, and proviaes
in part as follows:

" 3 # Vhensvor tho county court of any
c.unty, or the board of slection comuls-
slonere, as the cass may bHa, shall meot

tc canvass the votes according to law they
gnall first appolnt four disinterested
persons from tng two domlnant political
partizs, not more than two of whom shall
be of the same pollitical faith, for the
our s ose of openin: and counting sald
absentee vote, i i #"

Tnis section of the statute states that whensver the
county ccurt shall meet for the »ur.ose of canvaszin,: the
oallots according to law they shall appoint the four disin-
terceted perscns about which you have recuested an opinion.
ijowaver, we have searched the statutes relative to clections
ancd find at no place in the statutes of Hissourl where the
county court 1ls required or authorizsd to mnret for the purpose
of' canvasgln: the elections or casting up the vallots. Con-
secuently, we feel that this provision as to the appointment
of tho four dlilsintercsted persons by the ccunty court is of
no efisct, since there is no provislion authorizing or requiring
them to meet for that purpose., The statutes, however, do
provide a wey In whlcn thils shall be dcne, and do so 1a Ssc-
tion 11615, t. e MOe 1939, Thir statute provides the follow=-
ing;

"The clerk of each county court shall,
within five days after tho close of each
alectlon, take to hils asslstsnce two
Justicaas of the peace of hls county, or
twe Judges of the county court, and
oxamins and cast up the votes ziven to
eacn canaidate, and give to those having
tnzs hihest number of votes certificates
of electlon."
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It is epparent from the above statute that 1t
shall be the duty of the clerk of each county court to
take to his assifance, which we feel means to designate,
two justices of the peace of his county, or two judges of
the county court, and to examine and cast up the votes
given to each candidate, and after such 1s done to glve a
certificate of slection to the candldates receiving the
highest number of votes.

; Returning to Section 11476, which ws quoted above,
we finc that the county court 1s not charged by law with the
duty of canvassing the returns of elections but that a certain
body of officlals 1s, to-wit, the county clerk and elther two
Justices of the peace or two judges of the county court. In
view of the frct that these men are charged with such duty,
and not the county court, they then are empowered under ‘ection
11476, supra, to appoint four disinterested p rsons to open,
canvass, count and certify the votes cast by the absent voters
at any election,

This department's former opinien on this question
to Mr. imory C. Medlin, dated kay 17, 1938, 1s withdrawn.

Conclusion

Therefore, it 1s the opinion of this departuent
that 1t 1s tahe duty of the county clerk and either two justices
of the peace of the county, or two members of the county court,
as 1is provided by fection 11615, supra, to appoint the four
alsinterested pesrsons to open, canvass, count and certify the
votes cast by avsent voters in counties such as Clinton County.

nespectfully submitted,

JOHN &, PHILLIPS
Assistent ittorney-General

ACPROVED:

T ROY MCKITTRICK

Attorney-General
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