
PROBATE JUDGE: May obtain a reasonable allotment to care for 
necessary stenographic ~erviQes provided he has 
complied with the provisions of the County Budget 
Law and the county has budgeted such a llotment. 

iebruary 19, 1944 

FILED -
;? 

Honorable .trWlk tA • .l!'risby 
.noting Prosecutillb Attorney 
Harrison County 
Bet hany , ••• issouri 

Dear Sir : 

We are i n recei~t of your l vtter of February 15, 1944 , 
request ing Wl opinion from t his department , which l ett er is 
as f ollows: 

".~.,Ir . 1t . 1!: . lw1oulthrop, Prosecuting dttorney 
of -this County , hus now enter ed active ser­
vice in the Naval Reserv e , and I um handling 
the affairs of t he office for him. The coun­
t y court of t his county is faced with the 
problem of approving t he budget of the Pro­
bate Court regarding t he salary of the olerk 
of t he court. The Probate Judge set up in 
his budget the i t em ooTering stenographic ser­
vice in connection with the keeping of the 
prob~te records and the county court has asked 
me to obtain an opinion from you with refer-
ence thereto. · 

" I ussume t hs.t many of the Probate Judges ot 
t ile s t ute are in tlle same situation and you 
no doubt have been bombarded with requests 
for an opinion in t his ~tter . 

"The Honorable George H. Hubbell, sent me 
copy of his br let which he has lllt:l.de ·,upon the 
subject blld i u uddition to that I would like 
to cite th~ oases of Harkreader - vs- Vernon 
County , 216 Mo. 696 , und Motley -vs- Pike 
County, 2.:>3 Mo. 42 . .H.s uuthority in support 
of t he obli~ation of the county court to pro-
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vido necessary service under tho stat­
ute i fi the Harkreader case , JuQge Lamb 
goes into. the question or personul ser­
vice ti.!lQ decides t hat janitor service 
oo~es within the moaniUb or •other nec ­
essities,• conteupll:ltod by t ue Statute 
and in the LtOtley cuse Judge Gre1ves ap­
proves tho opinion of J udge Lamb and 
goes farther und says ' that modern busi­
ness as transacted by uoaern means and 
methods, • would surely cover stenograph­
ic service since r ecords u~e now kept in 
t he .t~robate Court l n typewritten toru . 

••1t is my personal opinion that in the 
light or the l aw us i t now stands the 
court would extend the principles an­
nounced by Judge Ltimb to ulso cover 
stenogr~phic service necessary to prop­
erly keep the records of the probate 
court • 

. 
"I woulu very much appreciate an opin-
ion fro~ you upon this point . " 

The ~eneral rule or l c:iw , or· course , ls that an officer 
ruay not i ncrease his OOID,1)9liSUtiOI1 during his term, und thu.t 
where certa i n otficial duties are prescribed by statute and 
definite Sularies ~nd f ees provided for the ottioials, addi­
tional coroponsution muy not be obtained tor performing t.o.ese 
ol'f ioial duties . M.tU:Well v • . h..ndrew l;Ounty, 146 d . \~ . \2d ) 
62; Smith v. ~ettis uounty , 166 u • \, . ( 2u ) 282; Nodaway 
uounty v . Kidder, 129 d . \t . ( 2d) 857. 

Thus , under tuese rulin~s , sinoo the l n\ provides for 
a clerk of a probate court &nd p~·oviues for his duties , sal ­
ary and compensation , additional co~pensation could not be 
secured to puy t he clerk tor the pert ormunce of t nese par­
ticular statutory auties . However , avon in Smith v . Pettis 
County, supru , t he court recognizes the right to other ooill­
pensation where t .ao work po.·rormed is not an oftici dl duty 
ot the oftioe. The aot,of typind anti tne act or stenograph­
ic work have a vulue in themselves and uro not a pal~t of the 
auties of a prob&te clerk a s prescribed by statute, yet the 

· typing o~ probate ~eoords hus boooille by modern usa~e a noces-



Honorable Vrank M. ffrisby -~- .b'ebruary 19, 1944 

sity to tue oarryi~ on of the business ot the oft'ioe. The 
typin~ of records is so~othing sepurute unu bpart from the 
statutory outiea of a probate olerk, und under modern needs 
is reoobnized as u necessity to the ef iciont carrying on 
of the work ot u probate judge. For this .L' eason , it is our 
belief th .... t tne question of whether tne oow1ty oourt may 
make u re~sonable a llotment in its budget tor stenographic 
se.t·v i oes for proba te judees is uetermined by the rules luid 
down in the fo llo,-ing cuses: 

In Rinehart v . Howell County , 16~ d . , • \ 2d ) 681, 
Hinehart, Proseoutillb '"ttorney of Howel l county , sued the 
oounty for reimbursement of reasonable sums paid for neces­
sary stenogr&phic services i ncurred in the disoharbe of his 
0 ..1. f ioit..l 11uties a s prosec utint,; ~t t orri.ey of sa i d county . 'J.'he 
court said , • • o . 682: 

" • • • •rhe ca so is t o be uistinguished 
f roLl oases a.nnouncint... the r ul e thut of­
ficials Ltd.Y not reoelvc ooapensation in 
addition to tnut a.utho·l·izeu by law. Max­
wel l . 'J . J.ndre\1 County ' r~to . .t)Up . , 146 cl . 
2d 621; Smith v . ~ettis County , J4~ Mo . 
8.59 , e44 , l .Jo ..; • •• . 2d 2d2, 2eo, • • • . 
Noda\tay County v . Kidder, J44 .~oo . 795 , 
1 29 J . \, . 2d 857, likewise involved in­
come una uid not involve bona fiae outlays~ 
The instant onoe wo.s subr.U t ted on the 
theory , ao a isolosed by the stipulated 
f~ots una undisputed t e stimony , that the 
outlays , ~s contradistinGuished trom in­
come , were bonu fide , reasonable and ac­
tual expenditures for ina ispensablo ex­
penses ot the o1'fice by respondent \not 
on the theory t.aut compensation to an of­
ficer 'flUS involved} anti falls within the 
rulillb in l!iwi nb v . Vernon liOunty . 216 Mo. 
681, 595 , 116 r.> o '· . ol 8 , 522\ b). That O&Se 
-i,Uoteu \ti th ..... pproval a pussasc t .ro.m 2.) .~un. 
unu ~~ . ~nay . Law, 2d ~d . , ~88 , to the ef­
fect that prohibitions uGainst increasing 
the oolllpensati ozl of officer s do not apply 
to expenses for fuel , ol erk hire , station­
cry , li~hts and other off1oe aocossories 
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and held a recorder entitled to reim­
bursement for outlays for necessary 
j dnitor service and stamps , stati ng : 
' .L' ees are the inoo.w.e of an office. out­
l ays inherently diff er .... ,. ••u 

'I'he court thereupon cites various statutes authorizing 
und establishing aularies for s tenographic services to prose­
outing ~ttorneys iu t he lur~er count ies of the s tate, ~d 
goes on to say: 

" Appellant's statutoLy citations consti­
t ute legisl ative r ecognition of th9 pro­
priety of expenditures 1'or stenographic 
ser vices in t he dischurge of the present ­
day duties ot proHecuting attorneys in 
t he communities affected--an approved ad­
vance in proper instances for the admin­
istration of the l aws by county officials 
and the business affairs or the county and 
for t he general welfare of the public. 
Such enactments , i n view QI' t he oonsti tu­
tional gr ant to cqunty courts , should be 
construed a s relieving the county courts 
in the specified communities f rom doter­
m1n1n& the necessity t herefor and , by way 
ot a negative pregnant , a s recognizine the 
r i ght of county cour t s to provide steno­
graphic services to prosecuting attorneys 
in other counti es when ana i t indispensable 
to tne transaction of t he busines s or the 
c ounty, * * * . n 

In closing , the court states: 

"The result :night differ under live issues 
involving the 0ounty Budget Law, l awt'ul ac ­
tion by the Gene.L·al Assembly coverill¢ the 
subject matter i n s uid. county , nonarbitrury 
action by tne County Court, or the substan­
ti~lness of t he testimony as to the a bso­
l ut e necessity f or the services ." 
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I n dwinG v. Vernon Co ., 21 6 Mo. 681, a 1•ecorder ot 
deeds sought to recover from his oounty for the reasonable 
val ue of J anitor service that he had hiroa to keep his of­
floe in a clean ~d comfortable condition tor the use ot 
the plaintiff, his clerks, tinu the public in Jenera! . The 
court allowed his recovery und stated , 1 . c . o9~ : 

"~"inttlly, we sh!Ll l ass ume that anong 
civi l ized people approvea. advances and 
~eaults in scientific research make j anl ­
tor services in public off ices ( i . e ., the 
prevention of the propagation and spread 
of disease 1'ro.w. tilth}, u necessity, • 4 

* + •f. " • 

" Tne statute rel a ting to recorders orduins 
t hat he ' keep ' his offioe, etc .; the word 
keep is one ol' wi de und .L'l ex1ble meaning , 
one ~eaning beinG ~o IDllintain , to provi de 
tor . It involves tue idea of continued 
effort in that line , i . e ., ~hat the of ­
fioe shall be carriea. on , en joyed , etc . 
In tnis view of tho oase, tho Breat breadth 
of the st~tutory word ' Keep ' permits of the 
notion that 1t \ l&. s the le&isltttive int.ent 
that t ho reoorae~· ot a.eeds should. havo the 
power to .maintain ana provide tor his oL' ­
t ~oo in d reasonable way for the bene!it ot 
the public, • ~ • . " 

See , also , Harkreader v. Vernon Co ., 21 6 o . ~g6 . 

rhe obtttining of this allotment au uentioned in the 
:ijineha.rt cttse, supra. , would , ot oourse , a l so depend on a oom­
plianoe with the County Bud0et La~ , Seotion 10910, et seq., 
H. s . Uissouri, H'->9 . 
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JON0LUSION 

It is, t herefore, the opinion of t llls o:t'fioe that a 
probate judge may obtain from his county a re~sonable al­
lotment .to care f or necessary st~nographio services, pro­
v idea. he ha~ cow.pliea. ·with t 1le provisions of the County 
Budget Law Wl.<i t he oounty naR budeeted s uoh allot ment . 

aPP.t< OV.t!:.U: 

.tWY MoKI 'l''rRICtt 
At t orney General 

RJlt' : BR 

hespeotfull y sub~dtted 

ROB.claT J. l"Lt.NAGAN 
Assistant Attorney General 


