PROSECUTING ATTORNEY: -

ASSISTANT PROSECUTING Appointment; liabilities.
ATTORNEY:

Junuary 12, 1944

Honorable A. L. Gates
Prosecutling attorney
caelifornia, Missouri

Dear ur. Gates:

Under date of Jenuary 11, 1944, you wrote this office
requesting an opinion, as follows:

",.8 prosecuting attorney of loniteau County
I desire a written orfficial opinion from
your office concerning the following ques-
tions.

"l, 4s my induction into the United States
Armny appears lmuinent do I under the law
have the authority wuile in Unlted Stutes
service to retain my office during the pres-
ent term? I understand that I do have that
authority under a recent court decision and
if I do have this right do I have the au-
thority under Sec. 12962 R.3. 1959 (Lo appoint
an assistant prosecuting attorney in a county
of this size? Our population is 11,775.

"2. Would an ussistant prosecuting attorney
appointed under the above conditions be liable
for his official acts or would the prosecuting
attorney be liable?

"5. an assistant prosecuting attorney ap-
pointed under the above conditions would he
sign complaints and informations 4. L. Gates,
Prosecuting sttorney, by John bLoe, assistant
Proseocuting ..ttorney or would he merely sign
informations and complaints in his official
capacity John voe, ssslistant Prosecuting .t~
torney?
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"4, In asppointing assistant prosecuting
attorney under the above conditions is it
necessary Lo have the approvel of the cir-
cult Jjudge or the acting circuit Judge of
such an appointment?" .

You are correct in your vicw of the law that your induc-
tion into the United States Army under the Selective Service
Law will not vacate your office, and iu this comnnection your
attention 1s directed to the rfollowing brief quotation from
the case of State ex inf, MeKittrick v. Wilson, 166 5. W. (2d)
499, 1. e. 501:

"It 1s our Judgment tuhat Well did not for-
feit his office by being drafted into the
military service of his country. This would
be equally true if he had volunteered for
the duratlon, pertiecularly in view of our
universal military service."

Section 12962, K. 3. Mo. 1909, referred to in your letter,
is as follows:

"Hach prosecuting sttorney in this state may
appoint one assistant prosecuting attorney,
who shall possess all the guallfications of

& prosecuting attorney, and be subjeet to all
the liaebilities and penalties for failure or
negleet to discherge his duty to which prose-
cuting attorneys are now or may hereaflter be
mede liablﬂ M

To be read with this section are also Sections 12965 and
12964, . 5. Mo. 1959, prescribing t..e method of the appointment
of an asslstant prosecutin; attorney, fixing his dutlies, and the
wenner in which he shall be pald. The last mentioned section is
as follows:

“The assistent prosecuting attorney shall
discharge the duties of the prosecuting at-
torney when the prosecuting attorney is sick
or absent from the county, or when the prose-~
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cuting attorney is engaged im the discharge

of the dutlies of his oifice, so that he can-
not attend, The assistant prosecuting attor-
ney shall be paid omnly by the prosecuting
attorney, and may assist the prosecuting at-
torney at his request in any case: Provided,
tuat he shall not be disquelified from defend-
ing in eny case, civil or criminal, except
those in which he shall have actea as assls-
tant prosecuting attorney."

These three sections apply in all counties of the state
except where there are other statutes relating to particular
classes of counties. There is no other statute relating to
counties the size of Monitsau County, and therefore these sec-
tions authorize the appointment of an assistant prosecuting at-
torney in Moniteau County.

Section 12962, supra, specifically makes the assistant
prosecuting attorney liable for all penalties for fallure or
neglect to discharge his duties.

In connection with these three sections of the statutes,
we wish to c¢all to your attention the case of State v. Carey,
318 Ho. 815, 1. ¢. 817, in which the question was reised as to
the legality of the filing of an information by an assistant
prosecuting attorney, and in discussing the question the court
spoke as follows:

"The legality of the act of the assistant
prosecuting attorney iu filing the informatiom
is challenged; and s a consequence the valid-
ity of the information. It is conceded by the
appellant that the assistant was appointed und-
er the authority of Sections 751, 752 and 753,
Revlised Statutes 1919.

"Section 751 confers the power of appointment
of an assistant upon the prosecuting attorney,
defines the qualifications of the appointee
and declares his official liability to be those
of the prosecuting attorney.

"Section 752 prescribes how the appointment
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shall be made and the manner in which the
appointee shall qualify ror the discharge
of his duties.

"gection 753, so far as the same relates to
the matter at 1ssue, provides that the as-
sistant shall perform the duties of the prose-
cuting attorney, (1) when the latter is siock,
(2) absent from the county, or (5) engaged in
the discharge of the dutles of his office and
cannot attend.

"Under the facts we are only concerned with

the third subdivision of the section. It is
conceded by the appellant that at the time the
information was riled the prosecuting attorney
was 'at the court house engaged in the per-
formance of his duties.' This being true, the
presumption will obtain that the discharge of
those duties was such that he could not attend
to the filing of the ipforwation and that the
assistant was, under the statute, within the
purview of his authority in filing it. Other
than the concession of the appellant there is
no showing as to the character of the duties
which were belng performed by the prosecuting
attorney at the time the assistant filed the
information. No such showing could properly
heve been made because the time and manner in
which a prosecuting attorney discharged his of-
ficial duties are details which the law intend-
ed should be left to his exclusive regulation.
'Such matters,' as was held in State v. Hynes,
59 Mo. App. 569, 'cunnot be investigated col-
laterally with a view to determining whether

an assistant prosecuting attorney had authore
ity to file an information. Delay and expense
would be incurred in the investigation of such
collateral matters and would open up an ingquiry
the sole effect of which would be to obstruct
the administration of the law.' Under the facts
in this cuse it would require the determination
of the extent %o which a prosecuting attorney
should be engaged in other orficial duties to
give jurisdiction to his assistant to act.
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*"In affirming the ruling in the Hynes case,
supra, the Xansas City Court of .ppeals in
Browne's Appeal, 69 Mo. app. 159, said:

'The existence of the conditions under which
the assistant prosecuting attorney may act
must be left to the decision of the prose-
cuting officer and cannot be raised in a col-
lateral action.' When, therefore, elther
condition defined in the statutes arises, an
assistant prosecuting attorney may perforu
any act within the range of the dutlies of
that office. This conclusion is in harmony
with a well established rule in comnstruing
statutes defining the powers of publiec of-
ficers that 'where a public ofrigcer is au-
thorized to appoint a deputy, the authority
of that deputy, unless otherwise limited, is
commensurate with that of the officer him-
self, and, in the absence of any showing to
the contrary, it will be 50 presumed. Such a
deputy is himself a public officer, known and
recognized as such by law, .say act, there-
fore, which the officer himself might do, his
general deputy may do also.' (Mechem's Of-
fices and Officers, sec. 070.)

"Furthermore, in discussing the question here
under review, in State v, Weeks, 88 Mo. App.
265, the Kansas City Court of ippeals hold
that "where an information is riled in a erim-
inel court by am assistant prosecuting attor-
ney (as was the case at bar), it will be pre-
sumed to have been filed by a proper official
and that he had been duly appointed by the
prosecutling attorney under the authority of
Section 4975, Revised Statutes 1899 (now Sec.
751, R. S. 1219), in the absence of any record
tc the contrary.'™ "

As the Carey case announces that an assistant prosecuting
attorney may perform any act within the range of the duties of
that office, and the signing of informastions would come under
the duties of the prosecuting attorney, the assistant prosecut-
ing attorney should sign his own name, in hie own capacity, to
informations and complaints.
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None or the sections above referred to reguire the ap-
pointment of an assistant prosecuting uttorney to be approved
by the elrcuit Judge of the county where the appointment is
made. -

Respectiully subuitted

We 0. JuLCKSON
Assistant isttorney General

APPROVED:

ROY MeKITTRICK
Attorney General

WOJ :HR



