v\ e Vi

Criminal Law: Admissibility of evidence of prior offenses
\ and of charges under different statutes.
Election of count in information.

April §, 1944

PILED

Honorable Arthur U. Goodman, Jr. ’fSZL

Prosecuting Attorney
Dunklin County
Kennett, Missourl

Dear Mr. Goodman:

This 1s an acknowledgement of your inquiry addressed
to the General, relating to Crimineal Law, which is as follows!

"I have two criminal cases pending in which
an appeal will likely be taken if defendants
are convicted. Therefore, I am asking for an
opinion on these points:

(1) In a prosecution for selling liquor withe
out a license, where the information does not
name the purchaser and alleges the offense to
have occurred on the day of Ncvember, 1943,
can the State prove on the trial different sales
within three years prior to the filing of the
information?

(2) In a prosecution for uttering, with intent
to defraud, a forged check drawn on a bank, I1s
evidenge admissible tending to prove that de-
fendant forged the check?

(3) In the uttering case mentioned under (2)
could 1 not go to trial on both counts (forgery
& uttering) without belng required to elect or
dismlss one count until all of the evidence for
both sides was closed?

In the case of State v. Jones, 164 S.W, (24) 85, 89
the Supreme Court held:

"It 1s the general rule that evidence of other
cerimes independent of that for which defendant
is on trial is inadmissible, but, 'the general
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rule does not apply where the evidence of
another crime tends directly to prove guilt
of the crime charged. Evidence which 1l1s
relevant 1s not rendered inadmissible because
it tends to prove him gullty of some other
crime,' State v. Flores, 332 lio. 74, 56 S.W,
2d. 953, 9653 State v. Krebs, 341 Mo, 58, 106
S.W.2d4 428; State v, Patterson, 347 ko, 8082,
149 S.W.2d4 332, Therefore, it may be said as
stated in Wharton's Criminal Evidence, llth
Lditlon, page 487, Section 346! .

" 1% 3 % If the other crime and the crime
charged are so linked together 1n point of
time or circumstences that one cannot be
fully shown without proving the other, re-
gardless of whether the crime incldentally
shown is of the same or a different character
from the one on trial, the general rule of
exclusion does not apply. # # # if evidence
is competent, material and relevant to the
issue on trisl it i1s notrendered inadmlssible
merely because it may show that the defendant
is guilty of another crime!"

in passing upon exceptions to the rule, stated in-nhe
above case, the court, in State v. Hepperman, 162 SW (2d4) 878,
884-5, held:

"Space does not permit of an exhaustive
analysis of the rules and reasons under-

lying them for the admilssibllity of evidence
which shows or tends to show the commission

of an offense other than the one for which

the defendant is on trial, sufflce it to say
that there are certain instances and crimes

in which such evidence is admissible even
though it may be prejudlclal to a defendant's
acqulttal as evidence pointing to his guilt
often is. But, if the proof of another offense
logically proves knowledge, intent or design

n the commission of the offense charged and for
which the defendant is on trial such evidence
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mn¥ be admissible, Or it may show motive,
e ldentity of the defendant as the :
perpetrator of the crime charged or it may
be an act inseparable from the act charged,
in which event evidence tending to show the
defendant guilty of another crime is admissi-
ble, Or, if the evidence tends to establish
the charge for which the defendant is on
trial it is admlissible though it prove him
gullty of another offense., State v. CGruber,
Mo. Sup. £85 S.W. 426; State v. Violff, 337
Ko, 1007, 87 8.,W, 2d 436; State v. Krebs,
341 Mo, 58, 106 S.W, 24 4283 2 Wigmore,
Evidence, Sees., 300-365, particularly Sec.
363, relating to murder by poison."

The general rule, above stated, wes applied in the
case of State v. Whitener, 46 S.,W, (2d) 579, 581 in the follow=
ing languege:!

"We agree with the contention that the trial
court erred in admitting the testimony of the
State's witness Wary J, Settle which tends to
connect the defendant with the theft of cattle
belonging to said witness and her husband, 1in
July, 1988, This testimony was not competent
for any purpose and was highly prejudicial to
the defendant,"

Such was the holding of the court in a liquor case in
State v, Wilcox, 44 S. W. (2d) 85, 89, in the following language:

"The Attorney General in his brief confesses
prejudicial error of the trisl court in admit-
ing evidence of the sale of liquor and the
operation of the still which witnesses testi-~
fied occurred in 1927 and 1928 in the clump
of willows near the Missourl river, about
fifteen miles distent from the Barnhart farm.
We are of opinion thet these were separate
offenses, und that the testimony conecerning
them was prejudicial. In violations of the
prohiblition law, criminal intent 1s not as a
rule a necessary element. A defendant who
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manufactures or sells momnshine liquor
violates the law, regardless of intent.

State v. Seidler (Mo. Sup.) 267 8. W,

424; State v. Fenley, 309 Mo, 545, 278

S, W, 41; State v, Pressler, 316 Mo. 144,

290 8, W, 142, As was saild by this court,
Judge Walker speaking, in State v. Fenley,
supra, 509 Mo, 545, £75 5. W, loc. clt. 44:
'"Where, however, the facts are such that

the defendant was bound to know the nature and
character of his act, as he was 1In thias case,
proof of other offenses 1s not admissible to
show intent.'

"Since it thus appears that evidence of other
offenses 1s not admissible in liquor cases to
show intent, such evidence is prejudicial er-
ror in this case., BState v. Young, 119 Mo, 495,
24 8, W, 10383 State v. Vandiver, 149 bMo. 5082,
650 S5, W, 8923 State v. Hale, 156 Mo. 102, 56

3. W, 88l State v. Hyde, 234 lo.200, 136 S,

W, 316, Ann. Cas. 1912D, 191; State v. Duff,
263 Mo, 415, 161 S, W, 6833 State v. Banks,

268 Mo, 479, 167 8., W, 505."

Therefore, it is the opinion of this department that
evidence which shows, or tends to show, the commission of an
offense other than the one for which the defendant is on trial
is not, as a rule, admissible. However, such evidence may be
admissible, as exceptions to such rule, wheua offered for the
purposes stated in the above declsions.

II and 111

Forgery of checks or orders on any bank, and uttering
forged checks, are two distinet, separate offenses, provided in
different sections of the statutes. Both are felonies. However,
in your case, both charges relate to the same check,

Therefore, the above rule would apply in the admission
of evidence to prove such charges. However, such evidence may
be admissible in such cases when offered for the purposes recited
in the above decisions as exceptions to the rule,
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The case of State v. Collins, 297 Mo, 257, was inatituted
by information in two counts: first, charging forgery of a note
and secondly, charging the writing and selling of such note. The
court on page 261 sald:

"#u#The defendant at the beginning of the case,
before evidence was introduced, filed a motion
to require the State to elect on which count it
would proceed tc trial. This motion was overruled.

"At the close of the evidence offered by the
State the defendant agaln filed & motion asking
the court to require the State to elect upon
which count 1t would stand, and the State
elected to stand on the second count,

"There was no error in overruling the motion
filed before evidence was introduced. The

election between the two counts was entirely
sufficlent after the evidence was introduced.

In the canse of State v, Gant, 3356 S, W, (2d4) 970, 971,
the Supreme Court held:

"Generally, when an indictment or information
contains two or more counts charging separate

and distinet felonles, the state will be re-
quired to elect on which count it will proceed.
State v. Guye, 299 Mo, 348, 252 S, W, 955; State
v, Link, 315 Mo, 192, 286 S, %. 12, and cases
cited; State v. Presslar, 316 Mo, 144, 290 S, W,
142, But, where the different counts relate to
the same transaction and involve the same facts
and are so far cognate that a conviection under
one count will bar a prosecution for the offense
charged in the other, it appears that two or more
counts may be joined in one indietment or infor-
mation even though the acts charged may be
violations of different sections of the statute
and may constitute different offenses, in which
case the court may in its discretion submit both
or all of the counts to the jury under appropriate
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instructions, but the jury must be instructed

that there can be a conviection only under one
count., Doubtless if the circumstances were

such that feilure to require an election would
operate prejudiclally to a defendant's rights,

it would be error for the court to refuse to
require it, The rule frequently quoted with
approval by this court was thus stated in State

v. Christian, 253 Mo. 382, 394, 161 8, W, 736, 739,
that, except where otherwise provided by statute,
'only such offenses may be Jolned as arise out

of the same transaction and which are so far
cognate as that an aequittal or conviection for

one would be a bar to a trial for the other.'

In view of other statements in that opinion and

of other declsions of thils court, it would seem
that the rule as above quoted, while in general
correct, is in one respect inaccurately stated,

if i1t is meant that the offenses must be such

that an acquittal of the offense charged in one
count would be a bar to prosecution for the

offense charged in the other count had they been
separately charged. In the same opinion (Christian
Case) the court says: 'We have held, however, that
a count for fopgery may be jolned with a count for
uttering the instrument forged (State v. Carragin,
210 4o, 351, 109 S, W, 553, 16 L. R, A, (X,8,)561,%uu"

Therefore, it is the opinion of this department that the
trial court may in its discretion submit both of the mentioned
counts to the jury under appropriate instructlons, providing that
he instruct such Jury that there can be a conviction only under
cne count, '

However, if the circumstances of such case”"were such that
fallure to require an election would operate prejudicially to
defendant's rightl, it would te error for the Court to refuse
to require 1t.

Respectfully submitted,
APPROVED:

EDGAR B. WOOLFOLK

ROY MCKITTRICK Assistant Attorney-General
Attorney General
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