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:.:v .... ICI:f'. lL CC l 01. ... ":'IONS : Cit i es of tha 4th class ~~Y ... ~quire 
easement in street f or sto1·ru sewer 
and may maintain same after street ' 
is vacated for travel . 

Mr . Per cy .. r. Gull ic 
Prosecuting Attorney 
Oregon County 
\lton, '-1~oour1 

Dear Mr . Cullic : 

FILE . 

September 11, ~s-

Further consideration i s here given to your letter ot 
August 5 ana the co~respondonce incident thoreto all of whi ch 
ia as follo,is: 

UJ.!I . - orcy -r. Cull.ic 
Prosocutine Attorney 
J..lton , Uo . 

Dco.r l,ercy: 

l'.o huve u oi t unt i on here that tho Mayor usked me 
to w~ite you about and twk if you would write tho 
.11..ttor ney General tor o.n opi nion . I t is this: 

"In 1938 tho City Bourd vacuted a city street . It 
is t l c part of I i l.'st Street on t.he hillnide just be­
hind t 1e VIall Drug Store . Under thv l aw as you .know 
when c street or ~lley has boon vacat ed by or~er 
of the Clty Board , t he land so Vt4cated goes b ..... ck 
to tLo propert y fro~ whlch it ori gi nally ~az t~kon . 
Ylell i n tlis cn~1e Rufus ., . !!cLulland ovmn the land 
in question . n~ hae htd a ourvoy ~ade ~d f inds 
that across pn1~ ~f this vacated l&nd is n city s torm 
soVJer . I t runo across the :rront part on the t.llley . 
He has re~uested the city to ro~vc t he sewer . The 
question no~ is: can he for~ t he city to move the 
aewor ? . It ~us built across this land in 1922 when 
the l and bel onged to the city as o. public stroot . 

" I would appreci ate very g uch i f you would tr.y to 
get an o~inion for us from the Attorney Goncr nl . 

"Hon. Roy McKittr ick 
Attor ney Gener a l 
J o:t':t'er son City , 11o . 

Friend Roy: 
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"I am herewith enclosing a l etter I have from the 
City attorney of Thayer, ~Ussouri, requesting an o­
pinion in said matter . 

"Will you please forward me an opinion as soon as 
you find time , for which I will thank you very kind­
ly. 

"Also herewith I send you my congratulations, and 
sincere support fo r a great victory this tall . " 

"Mr. Percy w. Gullic 
Prosecuting Attorney 
Oregon County 
Alton, Mo . 

Dear Mr . Gullio: 

"Your l etter of &ugust 5 has been r eceived. Your 
letter states: 

*-* * * * **** * ** * "" **'<* * 

"Your letter i s accompanied by the l etter of Mr . T. 
w. Mesara , Attorney at Law of Thayer , Missouri which 
states:. 

* ** * * *~ * * " ************** 

"Your r equest for an opinion covering the subject 
matte r stated in Mr. ' esara's lett er i s r eceiving 
attention by the writer to whom the matter has been 
assi gned for writing the opinion . 

"The \1riter has spent considerable time in studying 
the dec i sions ot Mi s souri and other jurisdictions 
and other authorities on t he principles involved in 
the que stion submitted . 

uBut t e \vri ting o1: an opi ni on t hat will be hel pful 
in arriving at t he correct solution of t he problem 
i nvolved \Jill depend upon a statement o:f t he f acts 
in the case. 

nit will be anpr e ,.i ated i f you will suppl y t his de­
partment with t he f ollowing facts : 
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"(1 )\,hat method was follo\Yed in e:ltabli shin'! the 
stroet in which the storm sewer is constructed? '"as 
t he street dedicated to public use by deed or by the 
tilinl or a Dlat dedicnting tho street as a part of 
an addition? ur was t he uao of the gr ound ~nvolved 
acquired bJ t he city ~s n street by prescri~tion. 

" (2) \/as the storm sewer constructed in the street 
ordered to be so conat~od by ordinance , and, if 
so, was there any notice ··to the abutting property 
owners or any protest aga isst its construction? 

' 
" (3 ) ~nat proceedings wore followed in vacating the 
street in 1938? Did the city pass an ordinance or­
derinG the vacation of the street , or was there a 
petition filed in t he County Court of Oregon Coun­
ty with notice to t he abutting ~roperty owners? 

"The purpose of requiring t~is information is to de­
termine f i rst vmere the title t o tho real e state 
former ly used a a tho stroot in question in tho oity 
of Thayer and upon ~ich t he storm sewer was construc­
ted i n 1922 , and Which was vacated , or attempted t o 
be vacated in 1038, rostn. 

"Tho opinion t o bo l ater written on tbis quest ion 
will dopond ver y largel y on the st~te of faots as 
t hey exist under t he ~uestions which have been stat ed . 
So please give us a complete and acourate state~ent 
of t hose f acts as your earliest convenience . " 

"Mr . Percy ,.., • Gullic 
Proaoout int; ~.ttorney 
Alton, lUssour1 

Deur ?ercy : 

7Tho att orney General nsl~od for rurthor inf ormation 
regarding the vnoating of t he st r eet in q~estion that 
I wrote you about aone tirJ.o a~o . I will try to give 
t ho inf ormation that ho deoires. 

'First: The street ~as originally dedicated to pub­
l i c uoe by ,la~ ~hen t he town •~s first laid out . 
The olat is a matter of record . 

"Second; The storm sewer was not ordered constructed 
by ordinance but the minutes of the City Clerk show 
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t hat t he matt er o f construction was discus sed with 
t he pr operty owner s and i t was agreed that t he cost 
would be divided betweeb the city and t he pr operty 
owners served by t he sewer in that block. This was 
in t ho year 1922 . 

"Third : \lhen the street waD vacated i n 1938 it was 
done by an ordinance ot t he City, but upon the peti­
t i on ot all t he adjoining property owners in that 
block. 

"I t hi nk this answers the questions asked by t 'e At­
t or ney Genera l in hi s letter t o you under dat e of 
Augus t 15t h . " 

"Hoh. Roy llcKittriok 
Attorney General 
l etfer son City, uo . 
Dear Si r: 

I believe the above answers your questions 1n 
your letter her eto at tached. " 

The letter ot Mr. Uesara of August 25 in reply to my re­
quest for a statement o f the method by which the ground con­
stituting First Street in the City of Thayer was acquired by 
the city for a street, (2 ) whether the storm sewer in question 
was ordered constructed by ordinance, and (3 ) what proceedings 
were fol1owed i n vacating said ~irst Street in 1938, states 
t he following to be the facts , viz : 

"First: Th e street was orig inally dedicated to pub­
lic use by pl at when the town was t irst laid out. 
The pl at is n matter of record. 

"Second: The storm sewer was not ordered constructed 
by ordinance but the minutes ot the City Cl erk show 
t hat the matter of construction was discussed with 
the pr oporty owners and i t was agreed t hat the cost 
would be divided bet ween the city and the property 
ouners served by the sewer in that block. This was 
in t he year 1922 . 

"Third: VJhen the street was vacated in 1938 it was 
done by an ordinance of the City, but upon the PJti-
tion or all the adjoining property owners in that Block ." 
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Having relation to the facts stated in Mr . Mesara's letters, 
your letter r equests an opinion from this department whether 
the abutting property owners can compel the City or Thayer 
to remove the sto~ sewer constructed in said First Street 1n 
1922, in as much as said street was vacated by the city in 
1938. 

The text writers lay down the rule that a st•eet may be 
established by following any one ot s everal methods. Corpus 
Juris under the sub3ect ot Municipal Corporations, Volume 44, 
page 884, Section 3601, states : 

"A street 118.7 be established as a public way by de­
dication, prescription, or statutory proceedings , 
and, a s a general rule , a street can be established 
as a public highway onl y in these ways , although it 
is not neces sary that the statuto~ course be pur­
sued . ~ ~ * * * ~ * * * * * * * * * * * * ~ * * • " 
18 Corpus Juris, under the subject of Dedica~ion , page 

58, Section 43, s et s f orth the rule or the establishment or 
a street by dedication as follows : 

"~~ere the owner of renl property makes n plat 
or it and diTides the land into lots and blocks, 
intersected by streets and alleys, and sells 
any of t he lots with reference t o such plan, 
or where he sells with reference to the map ot 
a town or city, in which his land is so laid 
orr, he thereby dedicates t he streets and all­
eys t o t he use or the public, * * * * * * * *" 
Citing l!issouri cases under note 1•.) 

The Supreme Court or Missouri , in the case ot Rose et. 
al. T• City ot St. Charles , .9 UO . 509, r.c. 511 gaTe its sanc­
tion to this rule where it states : 

"To show that the street filled by the city was so 
dedicated as to become public propert y , an agreement 
to dedicate it by a former owner or the property was 
offer ed in eTidence against the objection ot the 
planti~s . It is not necessary , in order to consti­
tute a street or alley in a municipal corporation• 

. t hat the statutory course should be nuraued. AU7 
act by the owner ot property setting apart to t he 
public a portion or his property, clearly showing 
that such was his intention, vests the use ot such 
property in the public for t~e purposes indicated; 
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and it actually thrown open, the public may take pos­
session. Tho usual course is to make a plan ot a 
town or ot an addition, setting apart streets, alleys , 
public s quares, etc ., and tile a plat thereof with 
the recorder; but in the present case a contract was 
shown between the owner and purchasers ot contiguous 
property. to dedicate certain streets ot which the 
city has taken possession. The court correctly held 
this· to be sufficient eTidence ·or dedication. No 
ordinance is necessary. * * * * * * * * * * • * *" 
ln the case ot 'l'q~ etc. al. v. City of St . Louis, loft 

MD . 19, it is held that if any land was laid ott by a propri­
etor as a part of a city and declared a per\ of t he land as 
a public alley, no ordinance is required declaring that suoh 
is. necessary. On this question the Court, lo. 22, held; 

''This case falls within the principle settled by t his 
court in Gurno Y~ City st. Louis, 12 lAO . R. 41"· 

. The f acts ss we may assume them trom t he instructions 
are not distinguishable from the case ot Callender 
T• Marsh, 1 Pick., 418. The whole subject is very 
tully discussed in Hooker v. New Haven & N. Co ., 14 
Conu. R• 146, and in the court ot King' s Bench 1n 
the Governor and Company of the British Cast ~late 
Manufacturers T. Meredith, 4 Yer ger, 79".(a ) 

"In the present action, the st~eet or alley 1n ques­
tion was laid out by the pla!ntir~s t hemselves or 
their anc est or, and t he nrobabitity of i ts being 
graded, when t he public interest r equi red it , must 
have been calculated on when the buildings were erected. 
To gr ade a street or alley , already dedicated to 
publio use, is not an exercise of the ~1Thent domaiq 
so as to require compensation• It is not appro­
priating private property t o public u~e, but sim-
ply an exercise of power over what is already pu~-
lio property~ The damage resulting, by causing 
the pl aintitts t o rebuild or ~rop up their falling 
walls is consequential• and as it is a consequence 
or t he exercise of a power granted by the State 
t o municipal corporations, tor public purposes• 
and t he power has not been abused, but skilltullT 
and discreetly exercised; t he city authorities are 
not responsible. 

"It is also objected in this case, that the alleT 
1n question had never been reaular1y declared by 
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ordinance as a public all ey, previous t o the pas­
sage of the or dinance which authorized its gr ad­
ing. Thi s we thi nk was unnecessary, since the pro­
prietors had t h emselves , When l aying ott l ands as 
a ~art of t he c i t y , declared i t as a public alley. 
(b ) Judgment affirmed . " 

Our Supreme Court held 1n t he case of Hatton et. a l . v. 
the City of St. Louis, 264 Mo. 634 , l . c. 643 as follows: 

"The nl eadings and proof in this case r equire an ap­
plicati on of t he l aw ~overn1n~ t he right of a city 
t o acqui r6 stre~t s an j ~lleys by a statutory. and a 
non- st atutory dedicat i on and of t he r ul e r el ating 
t o t he ef fect upon such tit l es of adverse possession 
f or t · e period of t en years. 

"The dedicati on of so much o f his estate as was shown 
on t he properly execut ed, acknowledged and r ecor ded 
plat made by George Buchanan i n his lifetime was in 
strict s t atutory f or.m and vest ed t itle t o the streets 
and allers t her e in designated, wit hout any a ct on 
t he part of t ho cit y and was t her eafter irrevocable 
by t he dedicator or his heirs . ** ****** **" 

The Mi ssouri Supreme Court announced t e sa1e r ule i n t he 
case of The Town or Ottervi lle v. Bente et. al. 240 Mo. 291, 
l . c . 295 , 29& wher e i t said: 

" I t i s cont ended t hat t he title t o t he parts of Gr o­
ver and Boonville streets involved i n ~1• contro­
ver~ never vested in t he public, because, it i s said, 
the pl at was not properly executed and acknowledged 
and no accept ance or t he particula r parts or t he streets 
mentioned is shown. 

" I t the evidence t hat the pl at was duly execut ed, 
acknowledged and f i l ed 1n t he offi ce of t he r ecor­
der of deeds of Cooper county was true, t hi s was a 
statutory dedicati on of the street s , and t he fee 
t hereto vest ed at once i n t he publ ic b)v for ce or the 
statute (Sec. 8, Chao . 158 , R. s . 1855 , and no fUr­
t her acceptance was necessary. * '* * + .. * ·· * 

" I t the plat filed was def ective and insuf f icient 
under t he sta t ute, it and t he subsequent sal e of l ot s 
t hereunder, and build1ng t he t own chiefly in t hi s 
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addition on t he lots along the streets laid out there­
in and the acceptance by the t .u a nd t he public ot 
most of the streets in their entirety and the major 
portion ot Grover and Boonville streets themselves, 
coupled with the sale, according t o t he / lat, as in­
dicated by the evidence, ot all the lots abutting 
on the parts ot Grover and Boonville streets now in 
dispute, constituted a common l aw dedication and an 
acceptance of the olat in its entirety and the whole 
ot all t he streets as marked on the plat. * ~ * * *" 
It thus appears that the street known a s First Street in 

the City ot Thayer waa, in tact, t•originally dedicated to pub­
lic use by plat when the town was tirst lsid out", and that 
"the plat is a matter ot record~ . It is conclusive, under the 
decisions ot our Supreme Court eited above t hat said First 
Street was a legally established p~blic street in said City by 
dedication. 

MOreover, aside trom the question ot the dedication ot said 
street as a public street under the statutory proceedings ot 
including it in the orginal plat ot the city and the zeoording 
ot t he plat, and its actual opening as a street, it would ap­
pear to have become a legally established public street by pr~­
scription by user tor more than ten years, even had there never 
been a tormal dedication. The authorities hold that a street 
may be established by that aethod. 

Corpus Juris, Vo~uma •4• Section 3&0•, page 886 and 887 
states the rule as tollowa: 

"A street or an alley may be e stablished by prescri p­
tion, or long usage trom which dedication and accep­
tance may be presumed, or trom which tho conclusive 
legal presumption may arise or est ablishment by com­
petent authority . User by the public tor more than 
forty years , or for more than t wenty one years, or 
tor more t han t went y years , has been held suff icient 
as t o time . So, user continuing tor mor e than the 
time required by the statute of limitations t o bar 
an action or ~Jectment may be sufficient, * * *" 
The Kansas Cit>: Court ot Appeals held t o the same etteot 

in the oa&~Jt ot HcLemore v. McNeley, 56 Mo . APiJ· 556, L.o. 5&2 
in the ro~owlng language: 

"As t o t ho question of limitation, 1t is sutricient 
to say that i t is now the well settled rule in this 
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state that the public may acquire the right to t he 
use of a road or asement on tho land of another whore 
from long use thereof as ·such by t he public, acqui e• 
sced in by t he owner, and the adverse occupancy and 
use or the same for a period of time equal to that 
prescribed by t he statute of limitations tor bring-
1~ actions ot e j ectment .' " 

It must, therefore, be held that the street 1n question 
was up to the time of its vacation i n 1938 , a l awtull7 estab­
lished street, viewed either from the standpoint of dedication 
by recorded plat or of prcscrintion by user for more than ten 
years . (See Section 1002, R. s . uo . 1939, with ten-year sta­
tute ot limitati ons fo r r ecovery ot land). 

The rule of law is announced by text writers and the courts 
of every Jurisdiction that a ~unicipality may use a street tor 
any public purpose if it does not interfere with its use as 
a highway by the public. 

Volume ~. Corpus Juris, pages 937 and 938, Section 3702, 
states: 

''A municipality may use a street tor any purpose 
not inconsistent with its use as a h i ghway , and its 
right s a r e not limited to t he mere surface of the 
street. Por instance, it may lawfully use the 
streets tor the construct ion of sewers, or tor sub­
ways, or tor drainage ; * * * ~ * * * * ~ * * * * " 
Kc uillin MUnicipal Cor porations, 2nd ~dition, Volume 4 , 

page 407 and 408, Section 1555 holds that streets or c lleys 
may be l aWfull y used for the construction of sewers and drains. 
The text ot the citation s t ates : 

"Use or streets and al.1ey• tor sewers and drains . 
The right to the use or a public -street or alley by 
a municipal corpor ation tor sewer and drainage 1ur­
poses is necessarily incident to the use to~ whioh 
streets and alleys are opened and l a id out . Such 
use is proper and lawful, i s not i nconsistent with 
the object of their establishment, and is not nn 
additional burden on t he easement, entitling the 
abutting owners or the owners of the tee t o compen­
sati on . A gr ant or power will be liberally construed 
to this end. Further mor e , munici pal cor por ations 
~Y lay sewer s i n public streets, whether the land 
tor the street ~as acquired bY dedicat ion or by 
condemnation proceedings . * * ~ * * * * * * * * * " 
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In 44 Cor pus Juris, page 171, Section 2300 it is held 
that a l a\"lful use to which streets may be subjecte4 is the 
construc~n therein o~ sewers, drains , and water courses . 
Citing Heman Construction Co:~~pany v . L)"on, 277 :uo . 628. The 
text announcing this is as follows: 

"As in the case of other im~rovements a city may , 
under express or .implied power t o do so, build, con­
struct, maintain, !~prove, aAd repair sewers and 
drains . \7h1le 1t has been said that the right to 
lay se~ers and drains in a street is a privilege 
annexed by usage and custom as an incident to the 
rights ot t he public in them, the power t~ construct 
and maint ain drains, sewers, and sewerage s.ystoms, 
being a proper mudicipal runction, maJ be conferred 
on a municipality by constitution, statute, or char­
ter , expressly or by imnlication. " 

The Supreme Court ot Missouri in the case ot St. Louis 
..-. Terminal Railroad Assn. ot . al. 211 lAo . 36•, held that 
the City ot St. Louis had the right to use ita streets for a 
lawf'u1 purpose that would not interfere w1 th traTel. The 
Court, l .c. 390, said: 

nit has been held by this court that the city has no 
right to giTe a r ailroad co~'any a license to use 
a public street in such manner as to practically des­
troy ita service as a public hi&bW87· * ,* * * * * 
But that is not the condition - hich we are now to 
consider. The use that is designed t o be mad• ot 
Eighteenth and Twentieth streets by these approaches 
is an entirely public use, no one can make any use 
o~ it that every one cannot make; the approaches when 
constructed will be in their character aa much pub­
lic highways as the streets were betore. * * * * *" 

Our Supreae Court, in discussing the discretion that could 
be used by a municipality, under its implied powers , to con­
struct a sower aystam and to do all aots necessary to carry 
it into ettect, in the case ot Heman Construction Company ..-. 
Lyon, supra , l.c. 6•3, said: 

"The exercise of that discretion with which the leg­
islative department o~ the city was Test ed .in auth­
orizing an improTement ot t he character here in ques­
tion was within reason.* * * * * *The appellants 
were denied no subs~antial right and su~tered no 
material inJury. They were only required to bear 
a burden regularly imposed under the authority ot 
the law. Ot thia they cannot oomp1ain." 
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It is stated in the statement ot facts herein that the 
storm sewer in questi on was constructed in 1922. The statute 
in force at tP&t time gi ving the ard ot Aldernen in cities 
o f the fourth class the power t o make street i mprovements ot 
or in the streets is Section 8512 , R. S. ~o . 1919, which is 
as follows: 

"Th\i board or aldermen shall have l)Ower t o create , 
open and ~prove any ~ublic squar e, public park, street, 
avenuo , alley or other highway , old or new, and also 
to vacate or di s continue t he same whenever deem.od 
necessary or expedient: ~rovided , t at all d~ages 
susta ined by the citizens of the city or t he o\vner s 
ot t he property t herein shall be ascert a ined as pre­
scribed in that ~ortion of this urtlcle r elating to 
t he condemnation of orivate property tor public use; 
and provided furt her, t hat whenever anv public square, 
street, avenuo or all ey , or other hi ghway , shall be 
vcca t ed, t ho s~e s nall r vort to tho owners ot the 
adjacent lots in proportion as it wns t~en rro~ t hem; 
and when the grade ot any street or alloy shall have 
been once established b 1 ordinance, it s~all not be 
l awful to ci an~e such ~rade vithout making comnensa­
t i on t o all ~ersons o ning r eal estat o on such street 
or s1uare , avenue, alley or other highway , who may 
bo damaged by such ouange o~ grade, t o be determined 
and governed in al~ r espects, wit h r efer ence to bene­
f it and damages , as is provided in this Article." 

I t ·would thus appeax· t hat t '1e City of T.haycr had am.,.,le 
authorit y to construct t ho sto~ sewer as a atreet improve­
ment or under t he exercise or its police povor tor tho ~eneral 
wel fare and he~lth conditi~ne or t he city. 

I t alao appears from the faots st:1ted by !!r. f'e sara that 
the City Clerk's r ecord shows t hat the storm sa er in 1uestion 
was constructed in 1922 after t he mat ter was di scusned with 
t he prop&rty owners, and under t he agreement with the property 
owners in the block to be served by t he iRprov~ent, nnd that 
t he cost ot t ho storm sewer would be .divided ~et~een such nro­
pert7 owners and t he city. The Cit) or Thayer has maintained 
this i~provemont, exercised control over it• nnd used it as 
an easement belonging t o t he oit7 tor or e t han ten years-­
indeed, more t han tv,enty years--without interruption by a suit 
or otherwise by abutting pronerty owners on t he street vacated 
in 1938 wher e tho storm sewer exists, and with not only the 
acquiescence but t ha part1o1~ation in its construction by the 
t hen owner s or property abuttina unon aaid Pirs t Street. 
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19 Corpus Juris, page 87&, under the title o~ "Easements" 
holds that a municipal corpora&ion may acquire an easement. 
Section 21 states the rule as ~ollows: 

"The inhabitants o~ a to\vn or city, in their corporate 
capacity, may prescribe ~or easements or other incor­
poreal rights. to the same extent as individuals . " 

An easement such as is embodied in the use o~ First Street 
in the City o~ Thayer ~or a storm sewer may be acquired by pre­
scription by user ~or ten years, and i~ so acquired becomes 
a vested right in the city. 

Corpus Juris, Volume 19, paee 893, Section 63 on this 
point has the following to say: 

"Although it has been held ~hat, in connection with 
other evidence, the adverse use o~ an easement ~or 
leas than tho prescriptive period may justity the 
presumption o~ a grant, the great weight of authority 
holds that, in order to acquire an easement by pre­
scription, the user must be continued tor t he entire 
prescriptive period. This ~eriod, as heretofore shown, 
is in most jurisdictions t he period limited tor the 
acquisition or title to land by adverse possession, 
a lthough most or these statutes do not in terma ap­
ply to prescriptive rights , but to the acquisition 
of corporeal hereditaments only. * * * * * * * * " 
The case ot Smith v. City ot Sedalia, 152 MO . 283 is cited 

as upholding the text ot Corpus Juris above quoted under the 
ten-year statute or Uissouri. That was a case in which Smith 
sued the City or Sedalia tor daaagea ~or discharging aewage 
in a stream wbich ~lowed through his land. The city set up 
as a detense that it had acquired an easement by prescription 
so to do. Our Supreme Court, l.c. 297, held: 

"The theory o~ the de~ense advanced both in the ans­
wer and instructions, is that the city has acquired 
by long use a prescriotive right to emoty its sewage 
into Cedar creek. That a prescript! ve right to main­
tain a nuisance o~ the kind complained o~ by the plain­
t!~~ in this case may be ac~uired, is a well estab­
lished principle of law. · 

"The period requisite to establish such right is that 
which under the statute o~ limitations bars a ri~t 
o~ entry which in this St ate 1s ten years. * * * * 
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Tha user, however, upon which the prescriptive right 
is rounded must be adverse in its character; mere 
permissive user can not create such a right. The 
burden is upon him. who asserts the right to show not 
only the user but that it was exercised adverselr 
and under a claim ot right.* ¥ And the uaer relied · 
upon must not only be ot the same general character. 
but must have been exercised aubstantial.ly in aa 
offensive degree and to aa great an extent as at 
the time the suit is brought . * * * * * * * * * " 
'l'he cace ot Power v. Dean et . al . 112 W.ssour1 Appeals, 

288 , is also cited in Corpus Juris under the same text. This 
wns a suit inTOlving the sole question ot • hether the plain­
tiffs had the right to an easement--the right to travel over 
it--on a small tract ot land. The holding t hat an easement 
had been ac 1uired by plaintift t o travel over such ground un­
der the St. Louis Court ot Appeal, l . c . 297 , said: 

"As she ~xeouted no deed, the argument is that an 
easement, or right to uae the strip as a pri~te way, 
wa~ never granted , because such a grant must be by 
deed. This proposition is sound too . But an ease­
ment i n t he nature o't a privnte wa7 may be acquired 
by prescription or ten years• adverse use, which is 
equivalent to a grant . * * *The question ot a prescrip­
tive ri§ht depends on adTerse use tor the limitation 
period. * *A right to the pr1Tate way acquired 
by adTerse use is a vested right and not a license. 
* .., * *" 
Therefore, under the facts as stated and the decisions 

ot our courts and the aut hority of the tart books quoted abaTe, 
the City ot Thayer acquired as an easement the vested right 
to maintain the storm eewer in the street in question by pre­
scription by more than ten years• user, long before this street 
was Taoated in 1938. 

The fact is stated that the City or Thayer by ordinance, 
upon the petition ot all t he property ownors ot the block on 
the street wherein the storm sewer exists and ia now complained 
ot, vacated the street in 1938. 

Section 7062, Article 8, Chapter 38, R. S. • 1929, which 
was the statute in toroe at the ttme ot the Tacating ot the 
street 1n question, is as tollowe: 
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"The board of al dermen shall have power to create, 
open and improve any public aquare~ public park, streo~ 
avenue, alley or other highway, old or new, and a l so 
to vacate or discontinue t ho attme when~ver de~ed 
necessary or expedient: Provided, t hat all damages 
sustained by t he citizens of the city or the owners 
ot the property t herein shall be ascertained as pre­
s cribed i n that portion or t his article r el a ting to 
th~ condemnation ot nrivat e property tor uublic use: 
and provided further, that whenever any public squar e, 
street, avenue or alley, or other highway , shall be 
vacated, t he same shall r evert t o the owners or the 
ad j acent lots in ~roportion as it was tnken rrom them; 
and when t he grade ot any street or alley shall have 
been once established by ordinance, it shall not be 
l awful to change such grade without making compensa­
tion to all per sons owning r eal estate on such street 
or square, avenue , alley or other highway, who may 

_be damaged by such chango or p~ade, to be determined 
and governed in all respects , with r eference t o bene­
tit and damages, as is ~rovided in this article. " 

This statute gave the Board or Aldermen the power t o vacate 
t he street tor travel, but their action in vacating the street 
tor travel did not assume to abandon nor did it abandon the 
vested right in the cit7 t o the easement ot maintaining the 
storm sewer in question. The mere vacatins or the street tor 
travel purposes did not operate to abandon tho storm sewer 
or the easement held b.Y the city to maintain and operate the 
same. It remained open and apparent t o all , and has been oon­
tinuoously used as a public drain since the vacation ot the 
street , all or which constitutes persuasive evidence that the 
city had no i ntention or abandoning its easement in the storm 
sewer, on the question or what does and what does not consti­
tute abandonment ot an easement Corpus JUris, Volume 19, page 
9~1, Section 149, has this to say: 

"A party entitled to a right or wa7 or other mere 
easement i n the land or another may abandon and ex­
tinguish such r ight by act s in pais and without deed 
or other inatrum~t in writing.~ This he may do with­
out r esponsibility or an7 sort and without consult­
ing the grantor wher e the easemint was created b7 
grant. The t act that t he easement i s created by sta• 
tute does not atreot the operation or the rule. or­
dinarily the question or abandonment is purel7 one 
or intention.. The acta relied on as evidencing this 

' 
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intent to abandon must be of an unequi vocal and de­
cis ive character. Whether a party has abandoned his 
right to an easement i s a question of tact t or the 
determination of t he j ury, and i s never a question 
ot l aw t or tho court to detendne. An abandonment 
i s t o be more r eadily pr esumed wher e tha eaa~ent 
is gr anted tor t he public bonet~t t han wher e it i s 
held tor privat e use , otherwise an inactive corpor­
ation might deprive t he public of useful and bene­
ficial i mprovements. 

"Abandonment o~ part of a right or way, the remainder 
of the right of way being still used a s contemplated 
in t he grant creating the right • will not extinguish, 
the entire right of way , but only so much of it as 
has been abandoned." 

Hence, it may well be hel d that · t he vacation ot the street 
t or travel purpoaea by t he city did not oper ate to abandon i t a 
ea8ement in the ground tor.ma.ly_ constituting t he public street 
for storm sewer purposes. 

All persona who participated in the construction of the 
storm sewer in question in said First Street and all persons 
who may have acquired abutting property from them, or who 
claia under them, withe notice ot the storm sewer are n~v es­
topped to d8113' tho !'ight ot tho cj. ty to continue to maintaiA 
the same on that part ot the a buttina lots which tor.merelT 
constituted part of the street after the street was vacated. 
The doctrine ot equitable estoppel or estoppe~ 1n pais apJlies 
t o t he case. The matter ot the construction ot the improveaent 
was t aken up with tho property owners served by tho sewer and 
discussed \vith them, and they agreed to p~rtioipate and did 
participate in mald.q the ill.proY•ent by tUT141ns the coat there­
of with the city . Thereunon, in 1~22 the oit7 conatructed the 
storm sewer 1n the street. They stood by all these years--
more than ten year•-- prior to the vacating or the street in 
1938, and until the city had acquired a Tested right in the 
land by prescriptive use as a public eaaeaent, and f or a per­
iod o~ six year s atter the vacating or the street in 19SB with 
out protest . Having thUlf pe.rt1cipate4 in making the illpro-.e­
ments and having acquiesced in its location and maintenance 
by the city they are estopped tQ clata now that~tho :etty lost 
its eas~ent in the groua4 for sto~ oewer purposes by Yaoat-
ing the street tor tra~el. On this propositien Corpus Juris, 
Yoluae 21. pages 11&0, 1161, 1162, Section 1&8 says: 
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none who with knowledge of tho facts and without 
obJection su~fers another t o make tmproTements or 
expenditures on, or in connection with , his ·property, 
or in derogation of ~is rights under a claim of ti­
tle or right, will be estopped to deny such title 
or right to the ~rejudice ~r that other who has acted 
in reliance on and been misled by his conduct; nnd 
a fortiori is applicable where t he part y against whom 
the estoppel is c~aimed not only makes no objection 
but assists in making t he 1nprovaments . The estop­
pel may srise, even thou«h the poriod of acquiescence 
is very short . ~* ** * • • * * * * * * * * * * * n 

This question has often been 'betore our Supreme Court . 
In the case ot Docld v . The St. Louis & Hanni bnl Railway Com­
pany, 108 Mo . 581, Lc . 585 tho Court held: 

"Tho verdict was tor tho defendant , and it is now 
assigned tor orror that the court misdirected the 
Jury by telling them that, if plaintiff and those 
from whom he deriTed title acquiesced in the build­
ing of the railroad on said land, he could not re­
coTer. 

"It is we~ settled 1n Missouri that ejectment will 
lie ' here a railllay co .:1pany builds its road ovor land 
t o which it has acquired no requisite title by con­
dennation or conveyance or license, exprens or im­
plied. * * * * 

~ 

"And it is e·~ually well settled that a party, who, 
with full knowledge , stands by and permits a oom-
P~Y to expend largo sums of money in the coruJtruo­
tion of a railroad t hrough his land without objection, 
fo~eits his t•ight of ejectment.* ..,.. .* *This right 
is forfeited by virtue of the application of the 
doctrine of estoppel as well aa the intervention o~ 
public interests. • - * * * * * * * * * * * * * *" 
In t he caee of Collino v . Rogern , 63, J~ . 515 , l . c . 518, 

our Supreme Court on this question, said: 

"We think the proof amole t o show that a mistake 
wns made 1n t he oonTeyanco executed by ~laintiff 
to his brother, James H. Collins. In addition to 
that , ~laintitf actod as the agent of his brother 
in effecting the trade with Barlow, sent the deed 
on t o Illinois to his brother to have it executed, 
and re~rosented that hi s brot her had the title, 
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and afterwards delivered the deed obtained from his 
brother, and received the money tor the land, MOre­
over, p~aintitt stood silently by tor years, while 
defendant, in good faith, has made valuable and l ast­
ing tmprovemants on the disputed premises. 

"Takin~ into consideration llll t~e toresoing cir­
cumstances, we t eel no hesitancy in affirming the 
Judgmant ot the trial court . ~ 

In the case of Jliller .t. Lux ., • Land Company, 99 Pac . 179, 
a Cal1torn1n case , the ) laintitt, a corporation, and the de­
tandant , a land company, had agreed that plainti:t should 
construct a canal and canal gate leading from n reservior 
ot water controlled by defendant to lands of plaintiff. Plain­
tit! constructed t~o can~ and gato and was in~ited and en­
couraged to do so by the defendant , and defendant saw t he work 
going on until the same was t1n1shed , ~d sau plaintiff using 
the canal and gate to convey water t~ plaintitf•s ·land tor 
severul years . Defendant built n dam across the canal which 
destroyed plai.ntit't's use thereof . Plaintiff sued and had Judg-
1'\.ent in tho lower court. Defendant appealed. The Supreme 
Court or California , p. J801n ~-r1rm1ng the case, said: 

"Fro"':l another poin'& ot view t he conplaint is equally 
impregnable against attack unon demurrer. The alle­
gations above QUOted, with others which the compl aint 
contains, m 7 be t roated, and they are sufficient 
when so treated, as a pleading of est onpel i n pai s . 
The findings i n support o£ these allecatione estab­
lish that the de:rendant, knowing t he purpose and 
nature or the wor k about to be done by nlaintif f' s 
grantor, assent~d to, aided and encouraged him in, 
the pertormanoe ot this work , upon whit;h was expended 
a considerable sum of money . Here a.re clearl y pre­
sent all :ract o necess~Uy t o establisll such an estop­
pol. And t Luo , by this estoppel, defendant is tor­
bidden t o deny the granting ot' the parol license. 
t he evidence is sufficient t o support t hese findings . " 

The case ot Klowiatkowski v. Dulut h Superior Dredging Co. 
167 N. r . • 970 (tf1oh.) was a case where t he defendant, Dredging 
Co ., deposited materials such a~ sand, silt, and gr avel dredged 
trom a river on tho l ands ot pla1nt1rt to his damace as he 
clailaed. He sued and had judgment in the lower court . On 
appeal, the Supreme Court ot Jlichigan 1n r eve:'Bing the case, 
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· l . c. 972 (2d) said: 

"It was t he contention of defendant at tho trinl 
ond the tost~ony t~nded t o sup~ort it that 'r. ~in­
ton, as trustco -fl"or t 'l'l Sa.zina.u board or t rade, at­
tempted to secure tron nlaintirr tho right or way 
across his land for t ho boulevard; t'mt , laintitt 
re:t"uaed t o sell, but DU3"'C9ted a trade or exoh.o.nge 
mip~t bo mndo for other land in tha vicinity; that 
plaintiff ~id, however , give Mr . Linton ~er41ss1on 
t o ~ko t ho deposit on his land, and t hn inference 
fro!'l t ile t ostim.ony 1a that the 1Uetition of trade or 
exohnngc <Jto lld be tal::en un lator; that nlaint1f1' was 
~ every day while t'l~ forms wora being constructed 
on his l and to hold tho dredged nater1als in place; and 
t hat plaintiff gave some assistance in t hnt \Wrk, 
ane t hat he entered no nr otoct during the ti a , and 
neither did ho object during the seven duys the 
dredging uas being dono . Under t ese circumstnnoes, 
defendant cla1ms t hat it had t he right t o take the 
judgmont of t he jury ~ s t o whether ~laintift ac~uiesoed 
in the work while it was going t"orward , and that 
they should hnve ·baan instructed thot it he did so 
R01U1ewce ho could not now ba heaxd t o ony that de­
fendant WQO guiltV of Q trespass . 

"It ~s nearly arRays 'itticult t o say whether the 
doctrine of equitable estoppel should be applied to 
a given state ot t~ots . It appear~ t o ne, however, 
in the case under cono1derat1on t hat if the jury were 
impressed with t ho toregoina testimony t hey would 
be justified in tindina that plaint!~ so tar ac­
quiesced in the work as to pr eclude him from cl a i m­
ing that detendant wns 3uil t y of a tren ass in rm.k-
1ng tt~e deposit on hi s land. But it 13 urged t 'lat 
mere silence will not ~reclude h~. This undoubtedly 
1s true, but it defendant's testimony is t o be beli­
eved, there was sonethir~ nor o than nero silence , 
The ~laint1tt not only refrained trom making any ob­
jection, lut assisted in erecting soie of tho torms . 
He admitted, upon cross-examination, that ho s aw the 
torm.s on t.Pe Tyler l ace 1mmtd1ately nortt. or h1n, 
and sew the dred~od ~aterials go into them betoro 
the wor k ,.,as undertc.ken on his premises . lle 1nade 
no protest t hen, nor did he ~rotest while the opera­
tiona were going on on his »remises . Not only by 
his silence, but by his act . did he give credence 
to the talk which defendant understood that he had 
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had with Mr . Linton ~ 1 e~ of the opini on that t hese 
ruots call for th& a ~~~!cation of tho doctrine of 
esto'?pcl tn pais , and this view .is sup orted by the 
recent oT>inion of :U r . J"ustice i'"uhn , i n l!orrison v . 
P3lect 'r1o Li ght, etc., Co . , 181 lUch , 624, 148 "' · ' . 
35~ . · ~ • *The failure to give this r e quest as pre­
ju ·icial error . " 

It must, therefore , be held that the property o\vners who 
partic i pated in the construction or the storm sewer in question , 
by pari.ns a part of the coat thereof , and those who a cquiesced 
in ita use and maintenance by the cit y thereafter , as well as 
all ~urohaseas who may have a cquired any ot such land with 
either actual or constructive notice of the use ot the s e 
for a stor-m sewer easement by the city are estopped t o deny 
the c1t~1 • right now to the easement . What constitutes notice 
and sufficient notice in such ca~es is contained in the text 
of 19 Cor nua Juris, vections 145 nd l 6 , p 8GB 939 and 940: 

uone who purchases land with notice, actual or con­
structive, that it is burdened with an cx1stin~ ease­
ment takes tho est ate subject to the easement , and 
will be restrained from doing any acts which will 
inter fere with the b~ne:it and enjoy.nent of the ease­
ment to the full extent t o -Mich the 'lnrty having 
a right thereto, who h s not parted with or impaired 
the same , was entitled at tho t~a when such pur­
chaser bought . He hao no grvat er rlght than his 
srantor to prevent or obstruct the use of the ease­
ment . The rule anplies whether the sal o is vol untar7 
or involuntary. Fr equent applicati ons of the r ule 
are found in the case ot private rights of way , stair­
ways , and water rights . 

"Notice ot an easement may be i mputed to the pur­
chaser by a properly recorded instrument in which 
the easement is granted . And whor e t he use of the 
easement is open and visible , tho purchaser of the 
s ervient tene ent will also be charged with notice, 
and that too although the easement was created b7 
a gr ant which was never recorded . nevertheless the 
purchaser of property may assume that no epsements 
a~e attached t o the property purchased which are 
not of record except t hose w~ioh ar e open and violble , 
and he cannot otherwise be bound with notice . There 
should bo such a connection between the usc and the 
t hing as t o suggest to the ?Urohaser that the one 
estate is servient t o the other . " 
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COl:CLUSIOli 

Considering \he ~ac\s stated in t he request tor an opin­
ion herein , and applying the text law anr decisiono of the · 
courts, in the authorities and oases citod ~d quoted, to such 
~acts and conditions involved, it is the o~inion ot this de­
partment that the City o'£ T.hayer had a vestod r i ght a s a per­
petual easement in the ground formerly constituting ~irst 
Street in said city to usa the same for storm sewer purposes, 
notwithstanding said &tr'Jet wtts va~a ... a". ia li}39, c.n.d that said 
oity c~ not be com~alled by any a ~utting property o~~ers t o 
remove said stor.m sewer or compel tho discontinuanoe of any 
use thereof as an easement in the ground f ormerly uood as a 
part or said F~st Street. 

.APPROVED: 

troY 1loK1'1'1'RXck 
Attorney General 

GWC : KED 

Respectfully submitted, 

GEORGE ·.1. CROULEY, 
A3sistant ~. ttorney General 


