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.Jear Sir: 

This is to ac~owledge receipt of your letter in 
whl ch you request the opinion of this department on two 
quest ions t herein submitted . Your l etter is as fo l lows : 

"Section 4854, R. s . 1939 , pr ovides 
that if a subsequent offense with Which 
a defendant is c harged be such that upon 
a first conviction d efendant would be 
punished by impr isonment for a limited 
term of years , t hen such person shall be 
punished b~ tmpr isonment in the peniten­
tiary for the longest term pr es cr ibed 
upon a conviction for .such first offense . 

"My problem upon which I -would l ike to 
have your opinion i s whet:Wr or not such 
stat utory pr ovision applies to offenses 
such as a violation of the motor vehicle 
act, Which may be punishod by a maxlmm~ 
of twenty- f ive years ln t he peniten t ! ary 
but yet gr ades down to a fine and jail 
sentence . 

" In Stata v . English , 274 s . w. 474 , l .c. 
t he Supreme Court said: ' The sect ion 
under which the defendant was charged 
?r ovldos that if one has been c onvicted 
and has served a term in tho penitentiar y 
his punishment for t he second offense shall 
be tho lonsest term prescribed for such con-



.iion • .~..teo J . llarned -2- Feb. a, 1944 

viction as if it were t he f i rst offense . ' 
You will note ~1at the statute quoted 
refers t o a punishment 'by ~prisonmont 
f or a liLuted to~ of years'. If t he de­
fendant were charged, we will say , with 
grand larceny which has a punishment of 
from two to f1vo yoars in t he penitentiary, 
t hen, of couroo, t h e punishment Vlould be 
.fivo years in t he penit enti ary , but I run 
not sure whet ho r t he pr ovision of t he stat­
ute appl y to a case as above mentioned , s uch 
as stealing a mot or vohiol o, who re the pun­
ishment grades down fro~ a term in t he peni­
tentiary to a fine and jail sentence . It is 
on t his point I would np9reci ate your opin­
ion nnd r u l ing . 7here are, of course, some 
decis10l1S which seem t o indicate that even 
in a case like the one mentioned for motor 
car t heft , that under thi s habitual criminal 
act, t he punishment shall be the maximum 
prov i ded, in t he penitentiary, but it does 
seem that t hat holdine and the holdin~ set 
out in State v. English is not in accordance 
with the express pr ovi sions of the statute. 

"Anot l'l...e r thing thlit I would lil<:e to have 
your opinion upon, is t his: Does t he Sec­
tion 4854 appl y i n t h e case where t h e defen­
dant was convicted of an offense punishable 
by imprisonment i n t he penitentiary a nd yet 
t ho defendant was never incarcerated in the 
penitent i ary or even t he j ail, but assessed 
a fine ai1d complied with t hat sentence, 
namely , paid a fine and c osts . Of course, 
under State v. ttarshall, 34 S. \J . ( 2d) 29 , 
t he Supr eme Court has held that t he Soction 
4054 applies to offonses punishable by im­
prisonment in t h e penitent i ary, although t he 
defendant was actually imprisoned in a work 
house . 

" It would seem that t he same reasoning would 
apply where the defendant was c onvicted, say 
for felonious assault , under Section 4409 , 
which carries punishment by imprisonment in 
t he penitenti ary not exceeding five years or 
in jail or a fine . 

"I would appreciat e your writ ing me relative 
to t he above. " 
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.10 roste.to your qucst.:.o"ls e.s \le understand t ;lem. 

First . ;:e.y a "?erson be c' Area<~ ,mclor tlte e.bituo.l 
Crlmi no.l Act, ..,octlon 4"34 , 3 . '3 . · ') . 1~39 , •·hero t ho l'irat 
ofl'ense for whlc:h. he was convicted is e. r aded felony . lor 
exe.r:1ple , a ;:>r ose cut ion under t~e ! .. ot or Vehicle Act, whore t :1o 
maximun lJcnalt y is twenty- flve years and the nunish.ntent o.nd 
the pe naltles r un do\'ln to a f l:::1e a...lld ... all sent e"'ce . 

Second . You dos.!.re t o :mow whether t here may be a pr os ­
ecuti n under t he ~!abitual CrL"llinal hct, Section 4854, supra, 
VllJ.ere the defendant has been convicted of an offense end only 
paid a fine and was not incarcerated in a jail or yeniten t i ary, 
al thou,:h t ho offense was punlsl~..o.bls by impr iaonr.1ent in t.ne 
penl te~1t :.ary • 

• lo t hink your first question may be answered by what was 
sald by tl1.o ~·1_1rc""10 Court in Jtate v . :.ars:"Ulll , 326 ::o . 1141, 
34 ..> • II • 2~ 1 1. C • 31: 

"~lh~lo it ls allot,;ed ln t J.lO inforna.t :!.:m 
t:m t t '1.o d e fendant wo.s punished , for :1.:.s 
-:>r ev Lns offo 1se cf s toalla.3 a not or ve­
:tlcle , ')y lm.)risonme~t : •. t:~e c:ty \'lor' ­
house 0.:' t~1-o c.:t:, vf >t . Jou.:.s , sa.:.l of­
fense was 1 nunis hable by lmprlsorunent in 
the T'enl tentlo.ry, i a.'!'ld the ref re t:r..c o.lle­
tjat:ons of t :1.0 info r . .a.tlo.r a ro cloo.rl-:, 
suff i c!ont t o invo.:e t:w prov.:. s~c.n:J of 
sec t:on 3702 . ~.aJ tl.l..() fro.r .• crs of t!1.~s 
section intended that it ohould apply 
only t o ne rsons who have boen ">Unls'1.ed, 
for a Jrevious ofi'enso , by impr sonment 
i n the poni tont::a.l"J, undoubtedl-; t'1oy 
v;ould :-mve said so . -":ley u:!.J. oay, .:.n 
plain and unmiato.l..ablo l~tlO.BO , t'mt it 
s houl d a pply 'to o.ny person convicted of 
any Offen se raniB~'lable by impriBOill10Ut in 
t he penitent ary,' and lt cannot bo c on­
strued otherk:.se . " 

~'ho SiSt O.L t , ... e quotation frol.. tho above case i s tba t 
all tho. t is nocossa.ry is that tho of fense;, be punishable by 
innrisonmc;,nt in t he pen~te.1tiar:; B.!'..d n ot that he was punlshed 
by imprisonment in t ho pc;,nitentiary. Tho liability to a pun­
lol~ont in t he penitentiary is a l l that t h e statute requi res • 
.that was said by t he court in State v . Bnglish, 274 S . ',: . 470 , 
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was criticized ln t he i.:ars:mll case , supra, and t:ul court did 
not follow said case , sa.rirlb t':J.O.t what was sald .:n the .Bngl ish 
case was obiter dlctuhl. 

Replyin. · t' .en, to your second question we would say that 
it ls not necessary t~at the defendant be actunll; i ncarcerated 
1n a jall or _,en: te "lt ~ary , ln order to be proscc·..1ted under the 
!Io.bi tual Cr ~ m1no.l Act . I t is noceosary, however , t: .. a t 1 t be 
allcr;od and "'")r oven in a pr,... 1 ~3'lt:vr under t :"le Ilab:tual Crininal 
Act t~..at he '1o.s been convicted of a crin1o punishable by impri­
sore~ont in the _)e~ tont.: ar:,·, ru d !l.o't \"That ho actually roco:!. ved 
by way of punish:IEmt . 

It will be observ'1d, U)On a. read::nw of uectlon 4Cu4 , 
supra , t'mt sald sec tion pr '1Vides tlJ.at t ho person convicted 

.- .<- :· shall be disc'.ar ged, eit:1er upon pardon or upon compli-
ance with t ho sentence , " of a crime punishable by lmprisonr.tent 
in tho penitentiary. 

CONCLU3IOH 

It is our O)in1o!l. t'tat a person nay be pr osecuted under 
the Lo.bituo.l Cri."1i:nal Act if he has previously been convicted 
and shall have been dis char red. oither upon pardon or upon coru­
pliancc with tho sc:1 te~ ce nlthou~..h the penalt.:.es under the 
pr ior convictio~ scale down to a fine or jail sentence , if t he 
offe nse is punisl~ble by imnrisonment in the penitent:ary . 

And, further, it is our opinion that it is not ossent:!.al 
t hat t he defendEL.lt be actually incarcerated in a jail or peni­
tentiary to be subject to t:1.o prov1 si .ns of t :1e llab.:. tual Cr im­
inal .t ct . Iim:ovor, ,_c ., ::.t l'Jo c r:>nv~_cted of a cri11e punishable 
by impr isonmen t ln t he :'en.1tent~ary . 

AP?Rv V.l..J): 

RoY i cKITTRIC ... 
At t orney- General 

CRII: CJ.' 

P.cs"'")cctfully submitted, 

GOV::LL .K . - .• <1'r"r 
~sslstnnt Attorne~ -verernl 


