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Honorable Paul S. Hollenbeck
Judge of Probate Court
laries cCounty

Vienna, Missouri

Dear oir: ,’

The /Attorney General acknowledges receipt of your
letter of June 23, 1944, reqguesting an opinlon of thls epart-
ment., Your letter of requests reads as follows:

"Some time ago I was advised in an opinion
from your office that in the event of my
enlistment in the Army or Navy I could
retain my office upon being discharged
from such service, in the event my term
had not explred durlng sald service, As

I have been reojected twice frcm the

I now contemplate enlistment in the U.S.
Maritime Service. As you no doubt know,
this service 1s not in the same catgegory
in many respects as is the other branches.

"iy guestlon is this: In event I enlist
in the Marltime Service can I retain my
office upon being discharged frog such
service within the duration of my present
term of officet"

There are two cosesz involving the induction of a
cilrcult judge and & circult clerk, respectively, into the
armed forces, (l) State ex recl. lMcCauchey v. Orayston, 163
Se We (2d) 335 snd (2) State ex Inf, lLeKittrick v. Wilson, 166
Se "o (2d) 492, <he Grayston case held that there is no in-
compatiblility in holding the offiece oi circuit judge and a com-
mission in the Army. It 18 quoted with approvsl in the VWilson
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case on the proposltion that Article II, 3ection 18 of our
Constitutlion, providing thet no officehoclder shall hold oiflce
wlthout personally devoting nis time to the performance of the
duties of the office, was intended to prevent farming out of
- the performance of the dutles of that offlee for profit of the
officeholder, and said article did not apply to the situation
in elther of these cases. +he Wilson case held that there was
no forfeiture of office by virtus of induction of a circuit
clerk into the armed forcses.

We have previously rendered an opinion in line
with the above two cases to the offect that in the event of
your enlistment or induction into the armed foress, no vacanecy -
would be created thereby. Ve have also previously held that
the United States ierchant liarine was not under the direecit supare
vision of the Army or Navy but was establlshed under Sectloan
1126, Ue S4 Co As, Title 46, and is under the United States
Maritime Commlssion,

The court stated in the Grayston case (1. c. 341),
"In order to survive 1t is necessarily the policy of ths itete
lew to ald, not iampede our common defense.® Whether onlistment
in the United States Maritlme Service would create a vacaney or
amount to a forfeiture of office or constitutes grounds for
removal from offlce, would be a matter for judiclal interpre-
tation. .

. The above and foregoling constlitutes the opinion of
this Departuent,

Respectlfully submitted,

FALPH C. LASHLY
Assistant Attorney General
APPLOVED:

ROY MCKITTRICK
Attorney General
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