
ELEEMOSYNARY INSTITUTIONS: Leases on a crop- rent basis may be 
made for a period in excess of two 
years . 

February 9 , 1944 

Hon . Ira .t'- • J ,nes , Prus i dent 
.:..oard of Mana, :ore 
S ta to El oe .. 10synar~ Ins ti tutiona 
Jefferson City , L. i s souri 

J .... ear l.r . Jonos: 

F l LED 

1/~ 

'' e are i n .coce i p t of your let -cor of Febr .nry 1 , 
1944, i n which you reques t nn opin ion of this depart .. ant . 
~cu_ .. opinion request reads as follows : 

"' e would like to have an opinion from 
you on farm leases . \,O have one opin ion 
statin~ t hat if cash ront is paid we can­
not lease for over a o ienLl ium. 

"Some tia e a~o we submit~ea some leases 
to your depa:tment which ran for a period 
of :tears , but they were on a crop ront 
basis , no cash beint; involved . , ~, t that 
time whoeve r looked at tno lenses said 
the) v·ere valid , but we ao not seem to be 
able to locate a •· ri t t on opin ion from 
~o~r of_ice cover ln ~ this iatter . 

11 e u.sk t h is spec i fic quvsti on: If a 
leas e i s made on a farm by tho Board of 
:.nnngors of the Eloe "losynary Institutions 
o_l a crop rent oasis , may we make said 
loase for ·1ore than a biennium, say for 
three or f ive years ?" 

No loaso acco.1paniod the above request so i t will not 
oe po~ sible to rule on any specific lease but only to treat tho 
auestion i n general terms . 

Section 9265 , R. s . Lo . 193J , provides : 
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" If t he cura tors , manaeers , trustee s 
or other off ice r s having c ontrol of 
any educational, e l ee:nosynar y or other 
publ ic ins titutions belonging to t he 
s tate , or any execu tive co~nittee , by 
whatever name called, having subordinat e 
c ontr ol under such curators. managers , 
trustees or ot her oL~icers, as a f oresaid, 
or any pre s ident , superin t endent, steward, 
or other of f ice r i n u1modi ate charge of 
any such ins titution , or any person hnving 
the business management of any s uch insti~ 
tution, s hall contract, in t he name or 
f or t he use of such institu tion, any debt 
for which t here shall not b~ at the time 
an adequate appropriation, every such 
curator, manager, trustee or other off icer 
in control, as aforesaid, and every such 
collhnitte eman, and ovary such pres i dent , 
superi ntendent, steward or other off icer 
in immediate charge , as aforesaid , and 
any person havinG the bus iness management 
of any such ins titution as aforesaid , 
shal l be personally liabl e for such debt 
to t he person with whom such i s c onvracted , 
or t he a ss i gnee thereof , and , i n addition, 
sha l l , on conviction, be deemed guilty of 
a misdemeanors Provided, that no such 
cur ator, mana~er, trustee or of f icer in . 
c ontrol or co.nmi tteeman , a s a.foresai d , s hall 
be s o liab l e , as afop3sai d , or be deemed 
gui l ty , as aforesaid , if at the time of 
i ncurri ng such d eb t he shall require the 
ayos and noes to be taken and r ecorded on 
t he question of i ncurring such d eb t, and 
s hal l himself vote aga inst i ncurring such 
de ot: Provi ded fur t her , that nothing 
her e in shall prohibit such managers of any 
such institu tions fr om incurring debt s for 
t he necessary s upport of such institutions 
f rom January i'irst of the years the genera l 
a ssembly mee t s , until t he appropr iations 
for such 1nsti t utions are made , \'·hen the 
f unds of such institut ions are exhausted . " 
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Your attention is dirJcton to page 2 of an 09!nion 
sent to you oy this department under date of February 24 , 
1 942 , ~hicn re~ds as follows: 

"!,o debt can bo contracted , under the 
aoove aection ' for wu ich there shall 
not be at the timo an aaequate appro­
priation.' It i s well settlou in this 
State that an appropriation is for only 
two years. Ar ticle X, action 19 , Consti­
t u tion o~ Ui s aour i." 

I f a certa in share of c rops )reduced on lands de­
scribed in n lea se is t~e solo c onsidera tioL _or tho lease 
and no monoy rent is to oe paid , then the ques tion is whether 
t his payr:1ent woulu constitute a "debt ." It will be notod here 
that unl ess t he r ent is paid i n money the restriction as to an 
adequate appropriation is not lnvolv.ed i n this question. 

In the cnae of Lowery v • .tullor , 221 I~ . A. 495 , 281 
s . t;; . 968 , 1 . c . 972 , ·it i s saidt 

"It is tho rulo that a sum payable upon 
a contingJncy is not a do·ot , which is an 
uncond itional promise to pay a fixed awn 
at a specified time and does nQt beco~e 
a de"ot within tho •• 1oaning of tho l aw unti l 
t i1o contin{;ency hn ::.: happened . The · ·ords 
"debt" and 11 ina.eotednoss" are not synony­
mous v1i t n tho word "liability . " ~ nl.Jno v . 
Neosho, 30 J . \ . 1 90 , 127 Lo . 627 , 2 7 L. R. A. 
7G9 , 43 •.ra . s t • .tep . 653 ." 

~ again, in tho coae of Gil, tan v . <. ol'l!r.liani.oner of 
Interna l .• avenue , b3 Fed . (2d) 47, 1 . c . 50: 

'' ,\ debt is 'that which i s ·due fro1.1 one 
porson to another , whether money, 3oods 
or services; that which one person is 
bound to pay to another , or por fora for 
hi~ benefit . obe ter's l.et~ International 
Dictionar y . ' In oraor to cronto i~a.oot­
eunosa theJ."e· .Just bo an actual liaoility 
a t the time , e ither to pay then , or at 
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ao1ae future time .' Houv . La\, Diet . 
Vol . 2 , page 1531 . • .. ve l"J a obt must 
be solvend~~ in pra 1sent i or solvendum 
futuro-- .1Ust oe certain and in all evi­
aence payable; wnenover it i s uncertain 
whether anythinG will ever be demandable 
by virtue .of tho c ontract , it cannot be 
called a ·'debt . · ' .. hile the sum of money 
may be payable upon a contingency, yet in 
such ca~e it becomes a debt only ~hen the 
contin ·ency has happened, the t e r m "deb t" 
being opposed to "liability" when used i n 
the sense of an inchoate or contingent 
debt.' 17 c. J . 13'77; Emi l' eitzner v . 
Co.t.aiosioner , 12 1 .. . T . A. 724; f al0no v . 
City of l~e oaho , 1 2 '7 J.lo . 62'7, SO • • \ . 190 , 
27 L. rl . \ . '769 , 48 A~. ut . ~e ,. 6b3 ; 
..::..ororJ v . tt'ullor , 221 M. \ . 495 , 2 81 S . ' • 
968 ; t. l inton J:inin-.:; &. Mineral Co ., v . 
Jeacot1 ( D. C. ) , 2 64 Fed . 228 ; 3nl den v . 
Jt;~nsen ( .1..1 . C.), 69 Fed . 745 . " 

The r J is no certainty that any crop will be ~rowing 
ov.ln..; to circUiaa tances beyond t he c ontr ol of the lessee , in 
~hich ovent, there would bo no payment to the l5ss or and no 
consequent liability on the part of the Board of "anagers. 
~ e do not believe that a aoot is creatod by such a lease as 
is referred to ln Section 9265 , supra . 

Conclusion 

It is the opinion of this department thut the Donrd 
of r.tanagers of tho State El oe iosynary Institutions may authorize 
tho o ... ecution of l eases on a crop-rent basis for mor e than n 
biennium. 

Respectfully subjni tted , 

RALPH C • LiSlfLY 
AP..?l\OV.a...D : Lssistnnt At~orney-General 

ROY HcKI TTRICK 
: t tor ney- General 


