CORPORATIONS: - Attorney for stockholder who is not an officer of the
corporation cannot file affidavit for registration.

July 26, 1944.
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ilone Russell llaloney

Corporation Supervlisor
Secretary of State's Cifice
Jefferson City, lilssourl

Dear Ir. i.aloney:

This 1s to acknowledge your request of July 84, 1944, for an
offlclal opinicn, which is as followst

"Attached hereto please flind letter received
from !lr. Vialter L. Hoos, Attorney at Law,
506 Olive Street, 3t. Louis, llssourl.

"I wish to have your opinion as to whether

or not an annual reglistration report and
enti-trust affidavit flled in accordance wlth
Sectiona 114 to 119 inclusive as conteined In
the Cenerel 2: Business Corporation Act of lio.,
pages 471 and 472 of the Laws of lilssocurl,
1943, may be executed Dy an attorney for one
of the stockholders in order to lteep the
corporation In good standing.

"Your attention 1s directed to %ection 119,
of the above named Act and I am forwarding
llre Roos's letter so that you may have the
beneflt of his contentions,

"Your early attention will ve appreciated.”

wWe have also noted the anclosuré therein from an attorney and
have carefully consldered the arguments advanced by him,

Sectlon 114, of the Corporation Act of 1943, found at pare 471,
Laws of liissouri, provides for an ennual registratiocn with the
Secretary of State by every corporatiocne '

Section 115, of the same act, at the same page, provides for
an affidavit wlith reference to trust combination.
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Section 116 of the same aci, at the same pare, provides the
fee for annual regzlstrations.

Section 117 of the seme act, at the same page, sets out the
duties of the Secretary of Stave in issulng the certificates
of regisiration and is in part as followst

" & # % Provided, that cértificates of
res_sivration shall not bLe lssued Lo any
corporation until 1t has complied with

all the provisions of tnls Acts Trans=
action of busincss as, or the exercise

of btho functions oi, a corporatlon witiie
out certificete of roristration postsesu, as
horeln roquired, siaall be prima facle
evidence of a violatlion of this Act."

Sectlon 118 of tne samne act, at page 472, Laws ol !.lssourl,
1945, provides tihie penalty for falilure to comply with tne
law and sectlon 119 of the saue act on the sane nage is as
{ollowa: # :

"Fegistration and anti=trust effidavit
s.all be sworn to before wiioms =- The
roistration and antl=-truat' affidavit in
tihls Act requlired shall be asworn to before
any oificer having a seal auvthorized to _
adninlster oathisy by the preslident; & vice-

resident, the Secrstary or treasurer o
such corporatlions Whenever any corpora=
ion 1is 16 nands of an assignee or

rocelver; it shaell be the duty of such
aasslirnee or receiver, or one of them, 1f
tnere be more than one, Lo s ister such
corporation and otherwise comply with the
raqu%ran&nta of thle Acts" (Underscoring
ours

The answer to tihils question 1s merely one of statutory cone
struction and Section 119; supra; plainly provides the »anner in
wilch the affldavit shall be Iiled.

In the case of lean v¢ Strodtnan; 18 S,Us (ag) 896, l«cs B98;
the court declared the rule to be as followss

"The femiliar maxim of 'expressio unius

eat oxcluslo alterius' may slso be ine

volted, for the maxim 1s never more applicable
than In the construction of statutes. Vhite-
nead ve Cape llenry Syndicat®, 106 Va. 463,

54 S. I¢ 3063 liacizett ve AmPden, 56 Vt. 26
2063 llattcr of Attorney Genecral, 2 l.il. 49,
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"Certainly where, as at var, the statute
(sectlon 8702) linmits the doing of a partl=-
cular thing tc & prescribed manner, it
necessarlily includes in the power granted
the negative that it cannot be otherwlse
donee. This lg the genecral rule as to the
application of the maxim. Iven more relevent
under the facts in thls case 1s the inter-
pretation given to 1t by the Kenses Clty
Court of Appeals in Dougherty ve. Hxcelsior
Springs, 110 liocs Appe 625, 686, 56 Se.lis 112,
1135, to this effects 'Thal when special
povers ere co:ferred, or where a speclal
method is prescribed for the exercise and
execution of & power,' that exorclise 1s
twithin the provision of the maexim % + %
and % # % forbids and renders nugatory

the dolng of the thing specified eixcept In
the particular way pointed out.'"

In the case of Iroger Orocery & Daking GCoe. ve Clty of St, Louis,
Misgourli, 106 S.%e (2a) 435, l.ce 439, this rule was further
upheld in the following wordsst

"Sumarizing the reasons under-lylng lanses
City Ve de Le Cm8e Teila Coey supre, on the
instant issue, they are to the effect, in
so ifar as materlal here, that sald act of
1879 conferred a pérmissive, not mandatory,
power upon certain munlcipelities to impose
a greduated license upon morchantsj but (cone-
oldering the word 'uay' in sald clause
authiorizing a greduated license as equivalent
to 'must' or 'snell' (Id., 337 lo. 913, loc.
oibe 931 (8), 87 8.W. (Rd) 195, loce ciba
2056 (15-17)), any attenpt to exorcise the
aut ority there conferred to exact graduated
iconse fecs must be exerclsed in conformalty
with the asuthority delegated and graduated
in proportion to the annual sales (Id., 337
lloe 915, loce. cit 930 (‘7). 87 S.W, (2:1) 11}5,
loce. cite. 205 (13) (14), and authorlties
clted; Keane ve. 3trodtmen (Bane) 383 lio. 161,
167 (11), 18 cS.We (2d) 896, 898 (II) (quot-
ing Dougherty ve. Lxcelsior Springs, 110 lio.
Appe 685, €85, 85 S.W. 112, 113, to the ef~
fect that when speclal powers are conlerred,
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the rtlcular W oiﬂted out'); State ex

G 94& 207, 128 3.V,
755, 768, 81 Azn. case 1218). (Underscoring
ours)

In the case of Dletrich v, Jones, 53 3.W. (2d), 1059, le.c. 1061,
the rule is adopted from Corpus Juris as follows:

"tihenever a statute limits a thing to be
done 1n a particuler form, it necessarlly
Includes in itself a negative, nanely, that
the thing shall not be done otherwise', 25
CeJe 220, note 16 (c)."

In addltion to the above rules of statutory conatructlon we also
cite the recent case of State ve Phlllipas which provides that

if the statute is clear and unemblguous, 1t 1s not necessary to
search for an wnressonable Interpretation of the atatute. In
that case, reported in 160 5.0, (2d) 764, l.c, 769, tho court
sald:

"If swotion 8437, supra, is clear and une-
aublpuous, it must be construed in accord-
ance wlith I1ts manifest intent and we may not
search for a meaning beyond the statute it=-
selfs State ex rel, Cobb ve. Thompson, 319

los 492, 5 Se\7e 24 57, 59."

CONCLUSION

It is therefore the opinion of thls office that ‘ection 119 of
the Corporation Act of 1943, i1s clear and unambiguous, end
definite iIn its terms as to the manner in which e trust affidavit
should be flled. It is also the opinlon of this office that the
statute should be followed and 1s mandatory in its directlon.

It 1s furthor the opinion of this offlce that, the above belng
true, an attormney for a stockholder would not be the proper
person to file the trust affidavit unless he were en officer

of the corporation as provided by the sact.

Respectfully submitted

GAYLORD WILKINS
Asslatant Attorney CGeneral
CWes0



