
ki.JSOU.t\I i\EAL i;Sl.'A1,E ACT : A oardon a.oe s not per '11i t tile 
Missouri ~eal bstate Coru~iss1on 

C0t.1l.l.:.::rl'Hhl : to issue a b r oKer ' s or sales 1na.Y11 s 
l~cer.se to one 'fli:lo Llas been con-

rArWvN : v i cted of offens es desirnaved in 
~act ion 14 of tnc J,,lssouri rleal 
r.state Act . 

March 15, 1944 

FILED 
Mr. E. D. Rut h , Jr., Chairman 
ltt.ssouri Real Estate Commission 
Jefferson City, Missouri 7 
Dear Sir: 

~Je have for attention your letter of rec,nt date i n 
which you request t he opinion of thi s department. Your 
letter i s as follows: 

"Section 14 of t he Act creating t he 
tlissouri Real Estate Brol-cers and Sales­
men's License Law, pr ov i des that 'no 
license shall be issued by t he Commission 
to a ny person known by it t o have been 
convicted of for~ery, embezzlement, etc . ' 

"This question has been presented t o the 
Commission. 

"An application has been filed for a real 
estate l i cense as a broker, by a party 
who states that he was formerly in t he 
real eotate business in t he State of 
Uis s ouri; that in 1933 the Company ur.der 
which he was doing business , came into 
f inanci al difficulty and he decided, so 
that there would be less loss to clients 
and creditors, t o place his Company in 
t he hands of a rece i ver . Several of t he 
clients who had deposi ted amounts of money 
with his Company, then broueht charges 
against him because they could not get 
t heir depos i t s bQck , ns his Conpany was 
now ln t he hands of a Roce i ver. 
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" In Janua.r; , 1 J34 , cJ::arces were brousht 
o.gains t him 1n the Circuit Attor ney' n 
Of fice in St . Louis , ~or embezzlement 
of t hose funds • 

"He cla~w tr.a t be:nc i ll- adv.:.sod , he 
,.,as per s uaded to plead gull ty to char s os 
of embezzlement by a bailee, althou~h he 
c laims h e had never bean arrosted nor 
indicted , was sen tenced t o a 10 year term 
and was sent t o Jefferson City; t hat in 
February, 193C, he vre.s paroled by t he 
Governor and a year later nardoned by 
t he Gover nor . 

" I s tho Comrrlss lon in a pos 1 tion to iosue 
a l i cense to th.!.s 1"18n pr ovldins t he:, i'oel 
t hat a l..Lcens e shoul d be granted t o him?" 

The facts are set fort h in your letter . Boiled d own, 
t he question is: : o the !1issour i Rea.l Estate Commis sion, 
by reas on of Section 1~ of t ho I!isaour l Real Estate Ac t , 
found o.t 1)0.00 ~30 , Laws o:f r:ls oour l 1041, barred !'r om 1sou­
l n.:; a b r o:ror ' s or snleonJ.lln ' o license to ono who has boon 
convicted of a cr~w desienated in said section , and who 
has r cceiv od fro.ul tbo Governor of Eis s our i a ful l pardon 
~or o aid cri.r1o . 

1ie ho.vo before us tho pardon , which, we undero tanll. , 
for. 13 tho basis :for yo,.l r request , a nd we set forth t h e 
condl t~ons of t l-e pardon, as foll ows: 

" I , l•orrest c. Donnel l , Gover nor of the 
State of IUssour i , do he reby par don, re­
leaao, dlschar r-o and f or ever set free 
:~ .:- .~ -::- -:.- -:<- ·::- ::- -:~ -::- , uho v1as at the De cerr-
ber ... om, .n .• D • .1. _neteon Hundred and 
Thirty- three , by a judgment of t h e Circu~t 
Court of St . Louis City sentenced t o i m­
prisonmen t in the peniten t i ary of this 
St ato for t he term of ten years , f or t l1e 
crime of Embezzlement by Bailee and I do 
hereby restore to him all t h e r ights of' 
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citizenship and entitle the said 
-::. :~ ~::- : ~ ~-~ .. ;~ -::- ·;} : ~ ~'" to all the 
r 1gnts, pri vileges and i~nitiea 
\7h ioh by l aT'I attach to and result 
f r om the oporation of these presents:" 

That part of Section 14 of tho Uissouri Real Esta.to 
Act involved 1:1. your question is found at pQBe 430 , Lar1s 
of L!issouri, 1941, and provides as fol~o\"TS: 

"Where during t he term of any li­
cense issued by tho commiss ion t he 
licensee shall be convicted in a 
court of competent jurisdiction in t he 
state of I.~.issouri or any state ( 1nclu­
dinB federal courts ) of forgery ~ em­
bezzle~~nt , obtaining money under false 
pret enses , extortion, cr~inal conspir­
acy to defraud, or other like offense 
or offens es and n dul y certified or ex­
emplified copy of t he record in such 
proceedinee shall be filed with tho co~ 
mission , t ho commission shall revoke 
forthwith t he license by it t heretofore 
issued to t he licensee so c onvicted . l!o 
l i cense shall be issued by the commis­
sion to any person known by it to have 
been convicted of f or ger y , embezzlement, 
obtaining money under false pretenses , 
extortion, criminal conspiracy t o de­
fraud, or ot her l ike offense or offenses, 
or association or copartnership of which 
such person is a ~mber, or to any assoc­
iation or copartnership of which such 
person is an officer, or in which as a 

.stockholder such person bad or exercises 
a controlling interest either directly 
or indirectly. !' 

I t wil l be conceded t hat t ho crime of embezzlement 
by bailee, for which t he subject was convicted and for 
which he v1as pardoned, comes v1i t hin the provisions of t hat 

" 
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portion of the statute quoted above , and is a crime for 
rrh ich n license shall not be i ssued by tho Connnission, 
unless a pardon removes the conditions of this statute . 

Tho Governor of t he stnte, under Artl c lo V, Section 
8 of t ho 111ssour i Const1 t ution, hao t he pm;er to grant 
reprieves, co~utations and pardons, after conviction for 
all of fenses, except treason and cases of tmpeachment, 
upon such condition and llith such restrictions and limita­
tions as llo may t hink pr oper, subject to such r egulations 
as may be provided by law relative to t he manner of apply­
ing for pardons . 

Section ~561 , R. S . r.:o . 1939, provides as follows: 

"Any person who shall bo convicted of 
arson, burglar y , r obbery or larceny, 
1n any degr ee , in this arti cle speci­
fied, or who shall bo sentenced t o 
imprisonment in the penitent iar y for 
any other crime punishabl e under the 
pr ovisions of this articl e , shall be 
incompetent to serve as a juror in 
any cause, and shall be forever dis­
qual:fiod from voting at any election 
or hol ding any office of honor , trust 
or profit , within this state: Pr ovided, 
that t he provisions of t his section 
shall not apply to any person who at 
t he t ime of his conviction shall bo 
under tho ae;e of t\'lenty yearsz Pr ovided 
further, t hat 1n all cases vrhero persons 
have been convicted under this article 
t ho disqualification rrovided may be re­
movod J y thG pardon 0 the eovernor any 
tfilio terone year Tromthe date of 
conviction. " 

(Underscoring ours . } 

Section 9227, R. s . llo. 1939, provides as follows: 

"When any pers on shall be sentenced upon 
a conviction for any offense, and i s 



·. 
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thereby, according to the provis-
ions of this article , disqualified 
to be sworn as a witness or juror in 
any cause, or to vote at any election, 
or to hold any office of honor, profit 
or trust within this state, such dis­
abilities may be removed ~ apa:r<rOn · 
by the ~OVernor, ana not Otherwise 1 

exceptn the case in the next section 
mentioned. 

(Underscoring ours . ) 

It will be observed that the Legislature has intended 
by these two aections to remove the disqualifi cations attend­
ing the conviction of a person of the crimes designated in 
the respective articles of which these seetions are a ~art 
and parcel . However, !t-will be noted that, under tna part 
"'T'"Sectlon 14 of the l!issouri Real Estate Act , here under 
consideration, namely: "No license shall be issued by the 
Commission to any person known by it to have been convicted 
of forgery , embezzlement, etc . ," there is no proviso whi ch 
states that the disqualification attach1Ea thereto by reason 
of a conviction for any of the above offenses, is removed by 
a pardon. Ueitbe r is there any provision elsewhere 1n the 
Missouri Real Estate Act which states that a pardon removes 
such disqualifi cation. 

In the case of Hughes v . State Board of Health, 159 
S. w. {2d) 277 , where the State Board of Health was proceed­
ing aaainot a physician to revoke his license to practice 
~dicino by reason of being a person of bad moral character 
and guilty of unprofessional and diShonorable conduct, 
wherein he had been convicted. in the Federal Court of using 
the mails in the furtherance of a scheme to defraud, and the 
doctor defended on the theory that he had a Presidential 
p~don, the court said, 1. c . 279: 

"The fact that respondent received a 
presidential pardon, full and uncondi­
tional, in no way affects the situation 
before us . It cannot be construed as 
restorL~g good character. Generally 
s peaking, a pardon 'is an act of grace 
:;. -: ~o ,... which exempts the 1nd1 vidual on 
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whom it is bestowed f r om the punish-
ment the law inflicts for a crime he 
has committed . ' Li me v. Blagg , 345 
!.to . 1, 131 n. ""1 . 2d 583, 585, quoting 
from 46 C • J. ' Pardons' See . 1 . Whe-
ther an uncondi tional pardon had the 
effect of restoring to one convicted 
of a crtme a license to practice the 
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art of healing revoked because of such 
conviction was considered in State v . 
Hazzard, 139 Wash. 487, 247 P. 957 , 959 , 47 
A. L.R. 538 . In a well- reasoned opin-
ion the court concludes that a pardon 
merely restores civil rights and not 
the right to resume the practice of the 
art of healing. 'Our investigation has 
disclosed no decision by a court of last 
resort other than Ex parte Garland, 
supra {4 Wall . 333, 18 L. Bd . 366 ( pre­
viously distinguished}} , holdinG that it 
furt her restores the extraordinary right 
to practice any of those professions 
which, because of their peculiar rela­
tion to the public, requiro that those 
holding licenses must have the important 
qualification of good character.' The 
annotation in 47 A. L. R. 542 points out 
that this decision is in accord with the 
rule applicable to office-holders (in­
cluding lawyers in that category) which 
holds the forfeited office is not restored 
by reason of t he pardon . Page v. Watson, 
supra, dealt with the same question and 
reachod the same conclusion. " 

Also, we quote from 39 Am. Jur . 555, Sec . 59, as 
f'ollows: 

" .,. -::· ·::· It i s likewise well settled that a 
pardon does not restore one to a license 
or other s pecial privilege fo r feited by 
reason of his conviction of a crime of which 
he is pardoned . If , for example , an attor­
ney is disbarred following his conviction 
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of crime, a pardon of that crime 
does not of itself restore his r ieht 
to practice law, and the sane rule 
applies to a physician whose license 
has been revoked following conyiction 
of a crime of which he is subsequently 
pardoned. A pardon issued under con­
st i tutional power to uimit fines and 
forfeitures, to a physician convicted 
of manslaught er, whose license to 
practice medicine was revoked because 
of such conviction, does not restore 
t he right to practice, although i t 
pur ports to restore all the rights 
and privileges forfeited by the con­
viction." 
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Also, we quote from 46 c. J. page 1193, Sec. 32, as 
follows: 

" :; :r- :t- 1ihile a pardon bas generally 
been regarded as blotting out the 
existence of guilt , so that in t he eye 
of t he law the offender is as innocent 
as if he had never committed the of­
fense, it does not so operate for all 
purposes, and as t he very essence of a 
pardon is for8iveness or remission of 
penalty, a pardon tmpliea guilt; it 
does not obliterate the fact of the 
commission of the crtme and the con­
viction t hereof; it does not wash out 
tho moral stain; as has been tersely 
said, it involves forgiveness and not 
fors etfulness . " 

In t he Ilughea case t he Missouri Supreme Court cited 
with approval the case of State v . Hazzard, 247 Pac . 957 
(~ash.), 47 A. L. R. 538, 1. c. 541: 

" In Baldi v . Gilchrist , 204 App . Div. 
425, 198 u. Y. Supp. 493 , a pardoned 
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felon was denied a l i cense to operate 
a taxicab upon the ground that his 
previous conviction ot crime estab­
lished a bad character • . The Supreme 
Court said: 

"'Respondent contends that, because 
he was pardoned by t h e Governor, no 
fUrther consequences should follow 
his conviction of crime. But the 
executive act did not obliterate t he 
fact of 'the conviction. As waa said 
in Roberts v . State, 160 N. Y. 217, 
54 U. E. 678, 15 Am. Crim. Rep . 561: 

"' ., : t is manifest that the appellant' a 
pardon and restoration to the rights 
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of citizenship had no retroactive 
effect upon t he judement of conviction 
which remains unreversed and has not 
been set aside . VIe think t he e ft'ect 
of a pardon is to relieve the offender 
of all unenforced penalties annexed to 
the conviction, but what the party con­
victed baa already endured, or paid, 
the pardon does not restore . When it 
takes effect, it puts an end to any 
further infliction of punishment, but 
has no operation upon the portion of 
the sentence already executed. A par­
don proceeds not upon the t heory of 
innocence, but implies guilt . '' 

" In People ex rel. Deneen v . Gilmore, 
214 I ll . 569, 69 L.R.A. 701, 73 N.E . 
737, it was held that a pardon isaued 
to an attorney after conviction and 
sentence did not ettace t he moral turpi­
tude established by oonvictionJ t he 
court saying: ' The cr~e of which t he 
respondent was convicted and imprisoned 
in t he peni ten tiary of t h e state of 
Uissouri was an infamous offense, which 
involved not only moral turpitude, but 
also t he lack of professional integrity. 
The c onviction of that crime had t he 
effect to degrade him, a nd to establish 
that he was of bad moral character as a 
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man and as a lawyer . The pardon 
granted him by the t hen acting 
Governor of the state of Missouri 
did not efface the moral turpitude 
and want of professional honesty in­
volved : n the ortme , nor obliterate 
the stain upon his moral character. '" 

We are not unmindful that there are caae·s that lean 
the other way, and argument that may be advanced contrary 
to this opinion, yet we cannot go in the face of the 
mandatory provisions ·or this statute in the absence of 
any section in the Missouri Real Estate Act which says that 
a pardon will relieve t he mandatory provisions of sa e . 

CONCLUSION 

I t is, therefore, our opinion, and our opinion is based 
on tho particular ease under consideration, t hat t he manda­
tory provision of Section 14 of the Missouri Real Estate Aot, 
supra, prevents the IJissouri Real Estate Commission from 
granting a license to one who has been convicted of t he 
crime of embezzlement, notwithstanding tbe .fact that he has 
a pardon .from the Governor . 

APPROVED: 

ROY IlckiTTRICiC 
Attorney-General 

CRII:CP 

Respectfully submitted, 

COVELL R. IIEWI TT 
Assistant Attorney- General 


