CITIES OF THE THIRD CLASS: 800 foot street improveme.it shall be
done under Section 6989, H. S. Moe.
19393 owmers of church property have
right to file remonstrances.

August 24, 1944,

FILED

) 4
ilr, Harry J. Salsbury ) 4
Attorney at Law §

varrensburg, llissourl

Dear Sir:

This 1s to acknowledge your request for an officlal
opinion of thls office dated July 22, 1941, which is as
followss

"The Council of the City of larrensburg,
llissourl is desirous of widening a street

here for a dlstance of less than 1200 feet,

by extendling the pavement laterally of 10

feet on one slde of the street and 5 feet

on the other side of the street. The abutting
property owners conslst of business property,
chureh property and resident owners.

"The Council would like to lmow: 1l. If a
church property can remonstrate as provided
for under Section 6988, He S., i1f it does
8o through the actlon of its Board, and .
.otherwise in a legal manner?

"2. The Council would further like an opinion
on the legellty of its proceedlings to widen .
the street as mentioned above under the 1200
feet sectidn. The seld street to bec widened
is a long street of several blocks and the
Improvement of widening would connect at

each end with pavinge. Thanking you for an
early reply and with best wishes, I am,"

Section 6983, Re 5o Mos 1939, provides in part as follows:

"Before the city council shall be authorized
under the provislions of section 6987, to
grade or pave any alley, or to graie, pave
or sutter the roadway part of any street,
when thie improvement is to be paid for with
special tax bllls, they shall, by resolution,
declare that they deem such improvement
necessary to e made, and shall cause such
resolution to be published in sone news=
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paper printed' and publlshed in the clty,
for two consecutive insertions in a weekly
paper, or seven consecutive insertlions in a
dally paper, and Iif a majority of the resi-
dent owners of the lands that would be
liable for the cost of the improvement, at
the date of the passapge of the resolution,
who shall owm & majarlty of the front feet
owned by residents of the clty, abutting

on the street or part of street proposed

to be improved, shall not within ten days
after the date of the last publication flle
withh the clty clerit their protest agalnst
such improvement, then the councll shall
have the power to cause the improvement

to be madej # # #"

This section was conatrued in the case of State v. Lber-
nardt, 189 S.W. 641, l.c, 642, in the following wordst

"0n the question of the sufflciency of the
remonstrance in point of number of remonstrators
and amount of front footage represented by such
remonstrators, appellants urge several objectlons
to the counting of certaln signers as lawful
remonsatrators as well as to the front feet

owned by the remonstrators.

"It 1s first contended by appellants that the
statute contemplates that only owmers living
on the street have a right to remonstrate.

The statute should not be given any such reo-
stricted construection. The Supreme Court

in the case of lilnersa' Pank v. Clari:, 2562 lio.
loce clt. 30, 1568 S.W, 597, 599, has held thats

"1The statute in question zives the privilege
of protesting to all persons within the city
and owvning property abutting the street sought
to be improved.!

"We therefore hold that any resident owne;

in Springflield, wiether res ng on or o

the street to be improved, owning lands abutting
he street, has a right to remonstrate under tie

statute (sectlon 9255, K. 5« 1909, as amended,
Laws 1911, D. 540)."

Thus 1t would seem that any owner of abutiing property would
have a right to file a remonstrance.

In addition to the above, in the early case of Lockwood ve.
City of 8te. Louls, 24 o, 20, the Court held that church property
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was liable to assessment for munlcipal improvements. Ve quofo,
l., cs 22 and 23:

"After directing the city to be lald off into
sewer diastricts, with a view to a general plan
of drainage, it vrovides that when a najority
of the owners of real eatate in any district
shall apply for the constructicn of a sewer,
the corporation 1is authorized to levy and
csllect for that purpose 'a special tax on the
real estate within the district so drained,!
‘not to exceed one half of ons per cont. por
annut on the assossed value of the real estate,!
and to be 'annually TGV*ad ald oollacted a3,
other slty iA Y 2

5T E08 lawiivor was3, whetnar ta*s wﬁa a loeal
improvenent, and if a0, upon wiat property the
expense of constructing 1t ousht to be assessed;
and the legislature, having expressly laid

the burden upon all the real astate within the
district, without exenpting any of it, the
question 1s, whether an exemption ousit to e
Inplied by the courts in favor of church
nroperty, bscause by the city charter the
rpeneral authority thore given to levy and collact
taxes 1is confined to 'nroperty nade taxzable

oy law,' and by law church property 1s oxpressly
exenpted fron stato and county taxetlion. Ve
think note The words of the act liport no such
exenpting, and the principle on wilch church
proporty 1s exenpted frou contributing to the
general expenaea of the roverm:ient, e'u“ur state
or municipal, is not applicable to a special
asscaanent of tuis kind, % « #"

Thus 1t follows that 1f the roperty 1ls liable Lo assess=-
ment, certalnly the owners of the property would aave & right
to file a remonstranco.

Your second question relates to the manner In whlch the
elty should rocsed in a case of this kind and we guoie f{rom
Seotiop 0985, lle Ve l'0e 1939, wiich iz in part as follows:

MTien the council cf eny city ol the thiwzd olass
shall deem it necessary to pave, nacadanize,
gutter, carb grade or oth-orwise improve the
roadway of eny strecet or avenue for a distance
not more than twelve hundred feet in lencstn
so &8s to connect at both ends with paving,
macedanl Zing, FUGLOT .-, CUrLLNL, [,rad;..arh or
other improvement either con the sane street
cr avenue or on other streets or avenues, or
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on the same street or avenue and anothour street
or avenue, the councll s«hall Jeclare such work
to Le necsssary to be done and shall cause the

sane proceedinrze to be had as are provided

in Cection 6938, excont that no protest may be

filed, # ++ a"

Thias section was cn&llen;cd In the case of
of Jelfercon, 203 Jl0. 700, 52 Ae Le Re 879, The

Stone ve Clty

plaintiff in

that case cuasllsan cd the r‘ it of the Clty of Jefferson, :i0e,
to proceed under wiat is now %oot*on 6939, holding that 1t

denled here the constitutional right of petition.
the statute the Lourt sald, le.ce 7822

"Ti.e nature of a protest, as used in the

statutecs under review, 13 a matter of moment
in deteruining whother taere ls merlit in the

plaintiffts contentiinse At most a wrotest
ls but a stauvivory _rlvilege and partakes

™ upholding

in its nature of none of the zssentials of an

Inhcrent rights If 1s ceriaps more tedious

than difficult to enwierete wuat tiecse Tundanent-
al rights aroe Sue of theuw, as the courts have
Preqnuently heldy ls the right to acquire, hold,
enjoy, and dispose cof property, real or personal.

Corfield ve Coryell, 4 "ashe “e Ce 371, 'od.

s8Se l0e 32303 Zlaushter iouse vases, 16 wall.

76, 21 Ls TBde 3943 Dubchers! Union Coe Ve

Croacent UlLy Coey, 111 Ue 3¢ 746, 4 8. Cte 6

28 L. Lde 5-::5; Blax<e ve :-.Oalml(:_;, 172 Us Se

02,

23579 12 3¢ Jte 165, 40 Le Go £32e¢ 0 rwight
of thls charactor ls violated 1n depriving tue
plaintlff of the priv$la ;e of protest iIn tals

oroceoa;gb.

"Althougn not entitled to the exereise of the

privilege claimed on tue pround taat it does

not Lavolve au inucrent o inallonable rigat,
the futility of the plaintiff's ccntention is

furtaer déﬂuﬂﬁu?ﬂuOd oy tae provisions ol

sectlon 03265, walci, in notliying the public

of thwe proposed action of the counclil, states

that 'any one desiring to do so may appear
il

and' that 'uo shall be aeerd, and the counc
ghall # * state the result of such hearing.

ap
s

In thus providing for a notice and a nearing,
both of wuiich the plaintiff has enjoyed, her

contention as to a denial of due proccess of

law s without merite s wo sald in CGardner v
Robinson, 208 Mce loces eite 610, 106 S.¥W. €463
lTotice ﬁ * 1s % * the essence of due process

of law.!
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"Tt is further contended that section 8325 does
not afford the plalntiff that esqual protection
of the law juaranteed by the federal CTonstlitution.
A statute does not conflict with tis gueranty
because 1t may be speclal Iin character or that
certaln persons niay derive special benefits
fro: its operation, il all versons wlthin its,
purview are subjected to liks condltions. Dow-
man ve Vircinia tate Intonologist, 128 Va.
361, 1.0 Seis 141, 12 4Ae. Ls Re 11213 Virginia
Developient Cos Ve Crozer Iron Coe., 90 Va.

locs cit. 123, 129, 17 53s .. 506, €4 Am., St
ilepes 3833 Larbier vs Connolly, 113 uUe Se 27,

5 Se Ute 307, 28 Ls Zd. 9233 Strawberry Hill
Land Corps vse Starbuck, 124 Vas 71, 97 Ss Le
363+ The sole ground upon which this contention
is based 1s that the plaintiff was not afforded
the right of protest. lie have shown that this
18 not an inherent right but a mere privilege,
the grantings of which is vested in leglalative
diseretions That discretion not having been
exercised, the »nlaintliff has no ground of
conplainte”

Conelusion

It is tierefore the opinlion of this offlce that the City
of larrensburg, issouri, belng a touird cless city nas a right
to widen the street 800 £t in length which intorsects at each
end with paved streets, under the provisions of Section 6989,

Re Se Moe 193%e It 1s further the opinion of this office that
if elhurch property abuts upon streets to be iImproved in said
clty, the owner or owners of sald church property have the right
to remonstrate in ths same memmer as any other resident property
owmer as provided in Sectlon 6988,

iiespectfully submitted
A|‘PROVEDS

GAYLOKD WILKINS
Assistant Attornmey General

ROY HFeK1TY K
Attorney General

GlieBC



