SCHOQLE 2 pupil cannot be excluded because he

VISSOUKL SCHOOL ®WR THL DEAF: refuses to submit to medical treat-

o ment but can be excluded temporarlly
to prevent spreed of contaglous
diseases.

November 21, 1944

I,
/ /) FILE.

Board of Managers
Missourd School for the Deaf 77
Fulton, Missouri

Attention: Mr. Truman L. Ingle
Gentlemnensg

We have your letter of recent date submitting
to this department a situation which has arisen in your
school and in connection with whiech you desire the
opinion of this office. Your letter reads as follows:

"At the opening of the Fall semester,
Mrs. Opal Wil_.oughby returned her
little son, Jerry, to school. When

she registered him, she informed me
that due to the fact that she is a
Christian 3Scientist that no medicine
was to be gziven to Jerry and that the
only medical at ention he should have
would be dental care and the setting
ol a bone if broken. Mrs. Willoughby's
request was that I telephone or tele-
graph her if Jerry should becoue 1ll.
Upon receiving such information, lrs.
Willoughby informed me a Christian
Sclence practltioner in her home town,
Springfield, would assume tne responsi-
bility of his treatment according to

C ristian Sclence methods.

"Being unwilling to assume the responsi-
bility for Jerry in case of 1lllness, I
told ¥rs. Willoughby that I would upon
written request from her, present the
matter to our board of Managers. Mrs.
Willoughby informed me that under the
law I could not deny her youngster the
services of a Christian Seience practi-
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tloner and that we had no right to

force on im the treatment of an M.

De I told lMrs. Willoughby that 1

knew of’ no such law and i1f there was
one, I would like to see 1t. Upon

her return home, Mrs. Willoughby
evidently cot in touch with certain
people connected with the Christien
Selence Church of Missouri and forwarded
to me the enclosed literature and letter,
together with the letter from her which
also is enclosed.

"Tnis entire situction wes presented to
the Board of Managers at their regular
meeting yesterday. After careful thought
and considerstion, the Loard oi Managers
instrueted me to write you, asking you

for an oplilnion as to whether or not we
rmust refrain from glving this child
medical attention as requested by lirs.
willoughby, if the child remains in school.

"The board further desires an opinion as
to whether or not it has the authority,
if your opinion in regard to medical
care 1s that we rust acqQuiese to Mrs.
Willoughby's request, to remove the
child from school end return him to

his home.

"ije will appreclate it very much if

you will r ender the opinions as requested
above by the Board of Managers of the Mis-
sourl School for the peaf.

The statutes relating to the Mlssouri School for
the Leuf are found in Article 25, Chapter 72, Re. 3. Missourl
1939, along with statutes relating to the Myssourl School
for the Blind. Section 10846 of said statutes provides as
follows; '

"The government of each of tnese schools
shall be vested in a board of managers,
composed of filve members, appointed by
the governor with the consent oi the
aenabe e « & o "

Section 10847, R. S+ Missouri 1939, provides that;
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"The board of managers of each of
sald schools shall elect the super=
intendent and all teachers and of=
ficers of said school and prescribe
the number to be employed therein,
and fix thelr terms of office and
the smount of compensation for their
services., i 4 4% 4 4 & % % ¢ % % "

The foregol g powers and the other powers set
forth in other statutes of said article show that the Board
of Managers of the liyssouri School for the Deaf stands oo
to that school in the same position es does a board of di-
rectors of & publie school for other chlldren. The courts
have not had occasion to pass upon the powers of the Board
of Managers of the Missouri School for the Deaf, but our
courts have passed upon the powers of directors of general
publie schools. We think the rules sapplicable to school
boards of ordinary public schools are determimative of the
powers of the Board of Managers of the Missourl School for
the Deaf, This, because thie powers of said Board of
Managers are generally similar to those of ordinary public
school boards. PFurthermore, by Seection 1, 4Artlicle XI,
Constitution of Wissourl, the General Assembly is required
to%establish and maintain free public schools for the
gratultous instruction of all persons in this state betwsen
the ages of six and twenty years." Deaf persons between the
ages ol six and twenty years are thus included in the edu-
cational program of the state. urthermore, by Section
10853 of the statutes, all deal persons urder twenty-one years
of age arc given the right to attend the pissourl School for
the Deafs There is no rens n to sssume that because & pupll
1s deaf and, therefore, requlred to attend a special school,
he should be dealt with or tr. ated any differently as to his
personal rights than the child who abttended other public
schools. For these reasons we snasll look to the law as to
the powers of school boards generally to control pupils in
public schools to help determine what powers the Board of
Managers of the Missourl School for the Deaf have in the
same fleld.

I.

Can the Poard of directors or managers of a pube-
lic¢ school compel a c¢hild to submit to medical treatment?

In the recent case of Harfst v. lHoegen, 163 S.
W. 24 609, the Supreme Court of Mqssouri had before it the
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questlion of the right of a school board to use publiec funds
to support a school in which certain religious practices
were indulged in and certain religlous teachings were glven
to the puplls. The court went into the question of the
guarantee of religious freedom, and in the ecourse of the
opinion, 1. ¢. 613, the court sald;

"% % & By the common law, control of
children is parental and the father
could tdelegate part of his parental
suthority to the tutor or school~
master,' sald Blackstone, 1 Com, 452,
3. Now by statute the school board
has been given certaln powers, and

it behooves the board to point to a
statute, when its will and that of the
parent conflictb. &« 4 4 3¢ 3 5 4 4 3 M

Also, in the case of Wright v. Board of Education,
205 Mo. 466, 474, the court sald;

s # It 1s therefore within the pure
view of legislative power to enact

eny laws not in vielation of individual
rights, defining the power and duty of
boards of education and enacting such
laws as the General-Asse bly may deem
proper for the control and management of
the schools. The Leglslature, however, in
its wisdom, contrary to the course pur-
sued in some other Jjurisdictions, has
deemed 1t proper to preseribe only in
the most general t erms the powers to be
exercised by such boards, and the reg=
ulations for the control of the schools
am d those attending same.™

In the case you submit, the will of the Board of
Managers conflictswith that of the parent of the pupil. 1Is
there a statute to which the Bo:rd of Managers can point to
support its position?

e find no specific statute authorizing the Board
of lManagers of the Missouri School for the Deaf nor the Board
of Directors of any publie school to require pupils to sub-
mit to medieal treatment. Unless, therefore, there are some
general statutes which grant suech boards that power, the
power does not exist,
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There are numerous genersl statutes qitn respect
to the powers of directors of publie sechools., For instance,
section 10540, Re S. Missourl 1939, reads as followss

"he board shall have power to make
all needful rules and regulations

for the organization, grading and
government in their school district--
sald rules to take effect when a copy
of the same, duly signed by order ol
the board, 1s deposited with the dis-
trict clerk, whose duty 1t shall be
to transmit forthwith a copy of the
same to th: tesacners employed 1n the
schools; =sald rulcs may be ai ended or
repealed in like menner. They sheall
also have the power to suspend or
expel a pupll rfor conduct tending to
the demoralizetion of the school,
after notice and = heuring upon
charges preferred, and mpy admit
pupils not residents within the dis=-
trict, and prescribe the tultion fee
to be pald by the same, e¢xcept as pro-
vided for in Section 10468, R. S,
19398 # o & & % # o # i e

It might be sugested thut the .oregolng statute,
which authorigzes the board to make all needful rules and
regulations for the government of the school, 1s broad enough
to authorize a rule or regulation requiring a puplil to submit
to medical tr.atment waen in the Judgment of tne board the
chlild needs such treatment.

The case of Wright v. Board of kdusation, supra,
discusses the effect of sueh general statutes. In that case,
l. c. 476, the court saldj

"% # # In additlon, a general statute
affords more opportwilty for suech an
interpretation as will result in denye~
ing to no pupll any of the advantages
to be derived from the system, unless
there exlsts cogent reasons thereior,

"What constitules such rcasons may, as
& general rule, be left, on account of
the general character of the statute,
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to the discretion of the board. i «"

The question in that case was whether the directors
had exceeded their diseretion in making a certain rule, and
the court held that the directors had exceeded such discretion.
In that case the court was considering a general statute simi-
lar to Section 10340, supra, in connection with a rule of a
school board denying to pupils who belong to certain secret
organizations the privilege of participating in graduating
exercises and honors. 'In discussing the rule of the board
the court said, 1. c. 4783

"There is nothing shown as to the con~
duct of the pupils alleged to be within
the purview of the rule to support the
conelusion that their membershlip in

the societies designated has proved
detrimental to the operation and con=
trol of the school., In the absence of
sueh evidence the reuson for the rule,
so far as this case 1s concerned, ceases
to exist."

It will be seen by the foregolng that the court
neld that unless the thing ruled against was something which
was detrimental to the operation and control of the school,
the rule could not be justified. The court then discussed
numerous ceses where the courts had ruled upon the extent
of the power of school boards to eontrol the pupils of the
school, and concluded as follows, l. c. 482;

"The lack of power of the board to

adopt the rule in question, having been
demonstrated, a discussion of its dis-
eretion is rendered unnecessary. Either
by reasonable implication or direct ex-
pression, the limits of that diseretion
may be readily determined from what has
heretofore been said. It will suffice,
therefore, to say it should e xtend no
further than may be found reasonably
necessary to promote the intelligent
conduct and control of the school, as
suech, within the domain we have defined.
Any other interpretation would remove
all limit to the exercise of diseretion-
ary power, leaving it to the judgment,
whim or caprice of each succeeding board.
ve have not reached that point in the
interpretation of & delegated power where,
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with a proper regard for the rights of
citizens and the rules of construction,
we feel authorized in holding, as was
held in Wayland v. coard, supra, that
the board's power 1is to be limited only
by its dlscretion fee from any determi-
nation by the courts."

From the above we conelude that the power of the
board of directors of a public school to make rules as Lo
the government of the school and the pupils attending it
extends "no further than may be found reasonably necessary
to promote the intelligent conduet and control of the school.”
Our question, therefore, resolves itself to a question of
whether to allow a pupil to reiuse medical treatment would
tend to interfere with the intelligent conduct of the school.
That 1s to say, if a pupil gets sick andhis parents refuse
to allow him medical attention, is the conduct and operation
of the school interfered with? Perhaps the child might die,
but would that interfere with the conduet and operation of
the school? In other words, would the school go on in a
normal manner regardless of how much the child suifered or
even i1f the child died?

e bthink that the diseretion of a school board
does not extend to controlling the personal treatment of
pupils in case of 1llness. The sickness of a child in school
would be endured outside the schoolroom and hence could not
interfere with the conduccv of the school. In fact, the parernt
involved in your present case has glven permission that her
child may be taken to the hospital 1f he becomes ill. He
would thus be removed Irom the schoolroom and what kind of
treatment he received for his ills at the hospital could not
interfere with the conduct of tiie school.

e think our concliusion will be [{further supcorted
by reference to statutes wuich glve. specific authority with
respect to the personal health and well belng of school
children, Section 9738 of the statutes creates the division
of ¢hild Hygiene in the State bLoard of Health and specifically
authorizes such division to supervise and regulate the physi-
cal inspection of school children in the public schools of the
stute, but said statute contains the following limitation upon
such power;

" # & Provided, that no private
examination or treatment of any
school c¢hild shall be made except
after notice to, and by consent of,
the parent or guardian of such child."
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Also, Section 10521 of the statutes provides
for a supervisor of physical education in certain schools
and authorizes him to assist in the physlical examination
of the pupils., Salid section requires said supervisor to
"report the findinge of the physical examination of any
child to its parent or guardian and may make such recom-
mendations to promote the correction ol defects or the
amelioration of impalirments as is deemed necessary. # #« "
Said provision clearly shows that the power of such super=
visor is limited to examining pupils and revorting the
condition to the proper parent or guardian with recommene
dations. £ald section further authorizes school boards in
certain schools to "employ, or otherwise provide or secure
the service of'y, a supervisor of health and of one or more
school nurses, # #" who shall serve under the supervisor of
physical education if so deleguted by the superintendent in
charge. After granting the foregoing powers as to physical
examination, said section provides as followsg

s % # It is provided that this article
shall not be construed to require any
school child to undergo private exe
amination or medical trcatment recom=-
mended by the supervisor of physical
education, or health supervisor, or by
any other person who may have conducted
the physical examination of the school
child, without the consent of its parent
or guardian."

The foregoing statutes clearly show thet the Legls=-
lature does not intend to require school pupils to submit to
medical tr:atment without the consent of thelr parents. If
the Legislature would not allow compulsory medical treatment
of school children when dealing specifically with the question
of' thelr health by speclal statutes, it certainly could not be
contended the Leglslature, by a general statute dealinpg with
the general powers of a school board, intended to permit such
boards Lo require a pupil to submit to medica. treatment.

CONCLUSION

It is, therefore, the opinion of this department
that the Board of Managers of the Missourl School for the
Deafl cannot require a pupll to submit to medical treatment
in the aBBence of the consent of the parent or guardian of
such pupiles
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II.

Can the Board of lManagers of the Missouri School
for the Deal expel a pupll end return him to his home because
nls parent will not consent that in case the puplil becomes
111l the school authorities can cause medical trestment to
be administered to him%

From what we have said sbove, e think i1t is evie
dent that you cannot deny a pupil the right to attend the
school because you cannot procure permission of his parent
for the school authorities to cause medical treatment to
be administercd to such pupill in case he becomes sick.

Since the PBoard of Managers, as pointed out above, hus not
the power to compel the pupll to submit to medicel treatment,
it must follow that such board cannot refuse to allow the
pupll to attend the school because he will not in advance
agree to submit to a rule wihlch the Board has no authority
to make. gSectlion 10858, supra, provides that all deafl per-
sons under twenty-one years of age who are residents of the
state and who have suiteble mental end physliecal capaelty
shall be entitled to attend a school for the deaf. (vie
dently the pupil involved in your present case has all of
these quali.iecations,

i1t should be pointed out perhaps that there are
cases in wilch a pupil may be excluded from school tempo=-
rarily because ol a contaglous disease. In the case orf
ordinary publlic schools, Sectlon 10541 of the Statutes
speclfically authorizes school bourdsto exclude from
school & pupll who has a contagious disease so long as
there is any liebility of such disease being transmitted
by sueh ehild to other children. It will be noted, however,
that such section does not authorize the school board to
cause medical treatment to be administered to the pupil,
but it merely authorigzes the board to keep the child out of
school until such time as the danger of his infecting other
children has passed: There is no statute giving such
specific power to the Board of jienagers of the Missouri
3chool for the Deal. However, we bthink such Board haes that
power under the general powers granted to it as set out in
the first part of this opinion. The zovernment of tuis
school 'is vested in the bBoard of Managers. Such a general

grant of powers, as was shown in the first gart of this
opinion, ineludes the power to do wh tever ls reasonably

necessary to prevent interference witih the conduct of the
school: T© allow puplls to attend who have contaglous diseases
would certatinly scatter the disease to other pupils and

thus interrupt the conduct of the schools, It would, there~
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fore, be necessary to prevent such pupil from attending

school until the dsnger of transmitting the disease had

passed in order to keep the school going on any intellle
gent basis,

In the case of State ex rel. v. Cole, 220 lo.
697, the court had before it a rule of a school board
which excluded pupils who had not been vaccinat d against
smallpox. The authority for the board making such a rule
was claimed under general statutes vesting in the Board
the government of the school and glving the power to make
needful rules and regulations for the government of the
school. In passing on the vallidity of the rule, the court
salid, 1. c. 7063

"By section 97659, supra, the govern=
ment and control of the district is vested
in the board of directors. Ve have here
a broad and general grant, as do we also
in sectlion 9764, supra. We have no doubt
that in the event of a threatened epil-
demlec of smallpox such boards can pass a
rule jexcluding all puplls who have not
been vaccineted. That a person who has
never been vaccinated 1s subject to the
contagion of smallpox is pgeneral knowle
edge. That vaccination has reduced the
ravages of this disease is also general
knowledge. That the appearance of un=
vaceclnated purils in a public school at

a time of a smallpox epidemic, would
tend to break up and disorganlize a pube
lic school, is unquestioned. That the
school board has the power to absolutely
suspend the school during epidemics of
contaglous or infectious diseases, we
think can hardly be questioned. FNo

court would compel the opening of a
school under such circumstances. The
power here exercised was a very simi-
lar power, and if these rules are reason-
able, we see no reason why thelir enforce~
ment should be prohibited."

After discussing numerous decisions from other
states the court then said, l. ¢, 716
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"we are of the opinlon that the school
boards of Missouri have the right to
enact and enforce rules of the character
here in question at all times whenever
there is either a smallpox epidemic in
the district, or whenever there 1s a
tureatened smallpox epidemic.

"The very purpose of such regulations
might be thwarted were we to actually
awalt the epldemic itself."

We think the reasoning of the court in the above
case, when applied to the general statutes relating to the
powers of the Board of Managers of the Missouri School for
the peaf, would lead to the conclusion that such Board would
have power to exclude pupils who have contaglious diseases
until the danger of transmitting same to the other pupils
has passed, and, under proper clrcumstances to exclude pupils
who refuse to be vaccinated against contagious diseases.
When the circumstances under wihich refusal toc be vaceinated
would warrant the exclusion of pupils and for how long such
exclusion could be enforced would have to be determined by
the facts and circumstances in each particular case.

CONCLUSION

It is, therefore, the opinion of this department
that the Board of Managers of the Missouri School for the
Deal cannot exclude e pupil and return him to his home be=-
cause his parent will not agree that such pupil shall receive
medical treatment in case he becomes 11l from sickness or
disease., This conclusion does not mean that such poard can-
not exclude a child temporarily because he has a contagious
disease or is threatened with a contaglous disease under cir-
cumstances which would make him a threat to the health of other
pupils.

Respectfully submitted

APPROVLD3s Assis .ant Attorney Oeneral

imh, C . &ﬁﬁim
(Acting) Attorney General
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