
SCHOOLS : 

Sending district where pupil resides must 
pay non- resident tuition under section 
10458 , R. S . Missouri, 1939 . "Residence " 
is determined b y facts in each uarticular 
case . 

FILE D 
March 7, 1944 

Mr. Lee Si mki ns, Superintendent 
Braymer Public Schools 
Br aymer , Missouri 

Dear Mr . Simkins: 

Thi s will acknowledge t he r eoe i pt of your letter 
of February 15, 1944, where i n you· request an opinion 
of thi s office . Omi t ti ng caption \nd signature , the 
text of your letter i s as follows . 

"We have a pupil a ttending our high school 
who is s t ayi ng in a home of a non-relat ive 
living i n a school district in Car r oll 
county . The f amily of this pupil resides 
i n a school distr i ct in Ray county. 

"Because the parents of the pupil do not 
maintain a home i n the Carroll county d i s tri ct, 
that district f eel s i:JO obligation to pay the 
$30 .00 tuition fee a ssessed a ainst the send­
i ng distri ct for non-resident pupils a t t ending 
the Braymer public h igh school. 

"We contacted t he clerk of the Ray county distri ct 
i n which the parents of the pupil r eside . She 
maintains, t hat although t he parents of t he pupil 
live in the Ray county district, the pupil does 
not live there, and, theref ore, the district 
is not obligated to pay the tuition f ee we a ssess 
sending districts. 

"Si nce our per pupil costs are exceedingly high 
t his year , we are anxious to collect all fees 
due the diatriot. ~ur purpose ln writing you is 
t o obtai n your opini~n as to the distr i ct legally 
oblig.ated i n t he case gbv"a above. " 
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t r . Lee Si mkins - 2- Mar . 7 . 1944 

Your letter does not c ntain enough facta 
for a complete and def inite· answer to your ~ue stion. 

The circumstance s and facts relating to the 
stay of the pupil in ~arroll ' ounty are t he factors 
which determine the .attar. However , we are under­
taking t o outline the rules by whi ch you can make 
the deter mination when you have all the facta in your 
pos ses sion . 

Section 10458, R. s . f issouri , 1 939, reads in 
part as follows: 

"The board of directors of each and 
evAry sc~ool distr~ ct 1n this st~te 
that does not ma int ain an a pDroved 
high s chool offering work through the 
t welfth gr ade shall pay the tuit i on 
of each and ev~ry oupil r e s i dent there­
in v1ho has compl eted the wor k of the 
highest gr ade offer ed in the school or 
schools of said dist~lot and a ttends 
an a pproved high sch ool in another dis­
trict of the same or an adjoining county, 
or an approved high school ~aintalned in 
connection with one of the state insti­
tutions of h igher learning , ~here work 
or one or mor e h igher zrades i s offered; 
Jo -:!· •l' n 

I t will be observed that ~he only tuition f or 
which a d1strlct i s l i able is the tuition of a pupil 
who is a r e s i dent of that distri ct. The d et r minatiou 
Of "res i dence" within the SCh C'Ol d ist r i ot pr esents 
diff icul ties and may be said to be l ar.gely determined 
by the facts in each case. 

In Barnard School Di s t r i ct v. Mat herly, 84 Mo . 
App. 141, it is sta ted, " In our opi n .. on to entitle 
one to school pri vileges for his chi ldren in the 
publ i c schools , he must bona f ide reside wi thin the 
school di s trict . ~oming temporaril y withlll t he 
district to r eside during the s cholasticryear, for 
the purpose of s ending a child to the school of t hat 
district can not be allowed. 
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It may be stated as a general rule that ordi naril7 
the4qm1c1le of the parento i s the domicile of the minor 
chlldren. 

Lacy v . Wi l l iams, 27 Mo . 280 
Le;.ri s v . Ct~.st.ello , 17 Ho . App . 593. 

.PowevPr , t he cou~·ts ~avo eld t hat do 1icile and 
r esldence are no~ always synonymous, and that a person 
may have a legal domicile i n one place and a temporar7 
resi dence :n another . The fact that the_parent was not 
residing with the child would not ne~essaril7 prevent 
the child from being a resident of another school dis­
trict within t he meanin0 of the statute. It would 
depend on the particular facts and circumstances surround­
ing that r esidence . The ~ener~l rule be i ng that if 
a pupil were in a school dis t r i ct for the b ona fide pur­
pose of reaa i n:ng there indefinitely and not for the 
mere purpose of obtainir~ the benef i ts ~hi ch may be hia 
by reason of oei~ ln that distr i ct, such child would 
be a "res i dent" of such district within the neaning of 
the school law . Tfuether such child is in the dietr i ct 
under circumstances as would entitled htm to be classed 
as a resi dent of that d kstrict for school purposes 
will have to be determined from the facts surrounding 
that particular Child . 

School District v •. Matherly, supra 
State ex rel . v . Clymer, 164 Mo . App . 6 71. 

I n St~te v, Clymer , t he child was living with 
his grandf ather and the court held h im to be a "resident• 
within the meaning of the law even though the parents 
did not r e s lde there . In Binde v . Klinge, 30 Mo . App . 
285, it was held that i f a childthad bone to live with 
its gr andmother without any expectation of returning to 
its parental r esiden ce while the grandmot her lived and 
not mBrely for the purpose of acquiring the privilege 
of a better school than existed at the domicile ot 
the parents she might be a resident of . the grandmother 's 
school district, although the father resided elsewhere . 

In McNish v . State ex rel. 104 N. W. 186# a cousin 
of the child'• mother took the child to live with her in 
Nebraska when the mot her dled . The father l l ved i n Iowa. 
The court held that the cousin stood in loco parentis 
and the child was ent i tled to free tuition under the 
Nebraska law. 
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Mr. Lee Simkins - 4- Mar . 7, 1944 

CONCL:JSION . 

It is therefore the concl usion of this of fice 
that the liabi lity of a school district t o pay non­
resident tuition under section 10458 R. s . Mi s souri, 
1939 , depends on whether the pupil i s a resident 
of the.t distri ct. "Residence" is determined by the 
particular facts surrounding each child with the 
general rule that l f a pupil i s in a 8chool district 
f or the b ona f i de purpose of remaining there in~efinitely, 
and not for t he mere purpose of obtmning t he school 
benef its. 

A~ PRO\t'"ED: 

ROY MeKI TRICK 
Attor ney Gener al 

RJF :Le C 

Respectfully submitted 

HOBERT J . l'L.t1NAGAN 
Assistant Attorney General 


