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J. •• av not invest esc11.eated funds in govern­
rr.e;,_t bonds untll escl,ea.t becoHCS a.bsolut~ 
D.nci. l:toncv is no.id in !;o ;-t.ol::..c sc:1.oo" fu'1a. 
ru d i..Llen' it ls duty of board of education 
to dire c t sn ch lnvesttnent . 

- - - - - - - - -- - - - - - - -

June 21, 1944 

F\ LED 
Honorable lt'orres t Smith 
State Auditor f3 
J off orson City, ~assouri 

Dear Gir: 

Your letter of June 14th, 1944; is n3 fo1lo~s: 

"At a s pecial meotinc; of the Boord 
of Fund Co~sg1oners of the State 
of U1ssour i on t!o.y 23 , 1944, Gov . 
Forrest C. JOnnell roq~ested that e 
obtain an opinion £r om yo~r offi ce 
r ec;arding tha follo\7lng questions: 

11 1 . Docs the Duard of Fund Commission­
ers :mve author.::.ty to invost in Govern­
~cr-t Donds, r.:10neys pa.ld int o the Zscheat 
Fund under t:w pr ovisions o£ Art i cle 1, 
Chapter Z, .. 'l . S . r.:o . 1939? 

" 2 . Does t:1.a Board of Fund Commission­
ora have authority t o invest in Govern­
t:J.Ont Donds, bpou::1ded i n suraHce £tmds 
pa id into t lle Bscheat I'und L:S.rch 23, 
1944 and do3ignated lG-2/3~ State Oase 
Fire I nsurance ~c£und Cec tian 5985A, 
Laws of 1:1ssouri 41., page 396?" 

I 

In Laws or Uissour i 1941, at 9age 366, Art icl~ 1~ 
Chapter 3, R. s . llo . 1939, r elating to escheats~ vas 
amended. Section 642a o~ the l :J41 a.."tetld.nent pr ovides: 

"The State Board or l"un.d Comnrl.ssioners 
ahall 1nveat all onoys paid into the 
State Treasury under t he provis~ons of 
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Article I , Chapter 3, Revised Dtntutoo 
o£ 1!1saour1, 193 3 , t~t imve. accumulated, 
or ~y horoafter aco~ulato, 1n t ho State 
Treasury in rog1etorod Uni ted Statos 
Govorn..1ont ru.1.U Otnto ot ,:iaoouri bonds, 
at not loss t ha n par value , and shall at 
all tllnoa lceop said Fund so invented, 
nr ovidoc1 t :lS.t said boo.rd s :L1.0.ll licop in 
t • ...e o.>to.te '.Vreaaury in cash tho c.mount 
ap.._)ropri ated. by tho General Asoembly each 
bionn~uu to pay o lai..1s duly appr oved under 
the pr ovisions of Sections 623 and 624 of 
Arti cle I, Chapter 3, Revised Statutes of 
Liasour~, 1030 . 11 

This aocti~ ::.s very clear and dofin~te in r.'oarl.inG, a..Yld 
unloss 1t ap:Joe.rs that tho Constitu tion prohibi ts t'w ·General 
Aoscr1bly fron ~rovid~G r or t he invostJ.cnt oi' esch eat f'undo 
1n gove~ont bonds, tile first question presented must be 
n.ru:mored in t he n.ffirms.tivo . 

Seotion 43, Article IV, o£ t he Y1soour i Consti tution, 
provides: 

"All revenue collected and moneys received 
by t ho State r-rom any c.1ouroe whatsoever 
shall GO into tlw treasury , ana the General 
Aancr.nbly s:to.ll have no power to divert t h e 
Sll!ile , or to por=.i t nonoy to be dro.wn f r om 
the tre~sury, excopt in pursuance or regu­
lar appropriation s made by l aw . ~ ::- J. -:z. *" 

Section 19, Artic l e X, of: t ho !.!la30Ul"i Cons cltutlon , 
also provides : 

"!!o mono;,-s ohall over be p aid out of t h e 
treasury of t hio State, or any or t he ~~dG 
under ito managemont, oxcept 1n pursuance 
of: an a ppropr i ation by law; ~~ * .. " ·Jo ·: :c- .t-11 

In Larmon v . Ba lcer, 220 S . \1 . 2GO, 260 {Tex. ) a similar 
consti t u t ional pr ovio1on wac under discussion , and t he court 
oboervod: 
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nvlhatever may be the precise meaning 
of the prohibition 1n the Constitution 
that no money shall be drawn from the 
treasury but in pursuanco of specific 
appropriations made by law, it would 
seem not to admit of serious argument 
that it will be effecti ve to prohibi t 
the Legi slature, or any officer under 
its direction , from lending or invest-
1nB state funds, except as author1Eod 
1n the Constitution. " 

It is difficult to see how t his meaning was given to 
such a restriction on the withdrawal of money tram the 
treasury, unless it be considered that all such Tli thdrawala 
by appropriation had to be for the purpose or paying obliga­
tions of the State. Such meaning can l ogically be given the 
Uissouri provisions Vlhen read 1n connection with Section 15, 
Article X of tho Constitution which directs how money 1n the 
treasury may be invested. This latter provision,by covering 
the entire subject of withdrawals from the treasury for in­
vestment, of necessity leaves Section 43, Article IV and 
Section 19, Arti cle X, as only authorizing withdrawals by 
appropriations tor the pur pose of paying obligations. The 
three sections, when considered together, clearly make Sec­
tion 642a, supra, invalid. Section 15, Article X of the 
Missouri Constitution provides: 

"All moneys now, or at any ttme here­
after, in the State treasury, belon8-
1ng to the State, shall, tmmediately 
on receipt thereof, be deposited by 
the Treasurer to the credit of the State 
for the benefit of tho t'unds to which 
t hey respectively be+ong , in such barut 
or banks as he may, from time to time, 
with the appr oval of the Governor and 
Attorney General, select, t he said bank 
or banks giving security, satisfactory 
to the Governor and Attorney General 
for the safekeeping and payment of such 
deposit, when demanded by the State 
Treasurer on his check--such bank to 
pay a bonus tor the use of such deposita 
not leas than the bonus paid by other 
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banks for similar deposits; and the 
aame, together with such 1nterest 
and profits as may accrue thereon, . 
shall be disbursed by said Treasurer 
for the purposes o£ the State, accord­
in.c; t o law, upon warrants drawn bJ the 
Otate Auditor, and not otherwise. 

G-21-.44 

This section specif i cally provides how nonoy tn the 
treasury shall be 1nvestod, and is exclusive a1nce 1t covers 
"all moneys .:· :~ .~ in the State treasury." ~o put part or 
the money in t h e treasury 1n gover:n::1ent bonds is certainly 
not depos1t1n~ it 1n banks as directed. This deposit was 
clearly considered as o. torm or inves~~ent for it is express­
ly provided that such banks are "to pay a bonus for the use 
of such deposi te not less than the bonus paid by other banka 
for similar deposits." 

It therefore ap9enro t l1at the Constitution prescribes 
the only way tunds in the treasury may be invested, and 
that being so, a statute of the General Assembly directing 
otherwise would be invalid. 

Wo are fortified 1n this conclusion by the provisions 
of Sections 0 and 9 of Arti cle XI of t~10 :lissouri Consti tu­
t i on. Section 6 do.t.:nos w:mt shall c onstitute t h e public 
school fund, and then expressly provides that sai d fund 
shall be "socurely' invested and sacredly preserved." Sec­
tion 9 ~Len provides the f orm of investment, as follows: 

"No part of the public school fund of 
the State shall ever be invested in the 
stock or bondo or other obligations or 
any other State, or of any county, o1ty, 
town or corporation; and the proceeds 
of the sales of any lands or other 
property which now belong or may h ere­
ai'ter belong to said school fund shall 
be 1nvestod in the bonds of the State 
of Missouri, or of the United States. •• 

Thia i\u1d is also undur the control or the treasury 
and t here£oro we see that the author• of the Conet~tut1on 
of 1875 considered it neceosary to expressly provide tor 
the invos tmen t of the school fund 1n government bonds. The 
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obvious reason that made this necessary was tho fact that 
Soction 15, Article X, supra~ directed t hat all money in tho 
treasur y should bo invested in banks . 

CuUCLuSIOlT 

It , thorofore, is our opinion that t ho funds aris1nc 
undor Artlclo 1, Chaptor 3, R. S . LO . 1939 , relati~ to 
oschon.ts., may not be 1nvootod in govorru'.lont bonds , as di­
rected by Section 642a, Laws of Missouri 1941, because con­
trary to tho const1 tutionnl direction for t he investlnent of 
all fundo in tho treasury a~ contained in Soct!on 15, Art ! cle 
x. 

II 

Section 5985n, La~s of 1941, pago 39?, provldea that 
certain insurance pro:niums impounded \11th t ho Superin tendent 
of Insurance pending r eview of rato' orders al1all, upon ftnal 
termination of t he review be returned to the persons or com­
panies entitled ~1eroto; that, 1f after diligent attempts 
have boon made to return sa.id money thoro rer.tains any not re­
t urned because t he owner i s unknown: 

" ::· ·~ ::- said monoy shall escheat and 
vest in t he Stato of Iassouri, and i t 
shall be t ho duty of said Super inten­
dent of Insura...~ce to pay tho aa::1e to 
t he Sto.to Troa.ourer ::. :; ~ and such 
money shall be credi ted to a fund to 
be dos ic;nated o.s ' eo cheat' :" :;. ::- .. · ;'"" 

whoro it is to bo he l d for five yoars during which porsons 
ho.ving claims thor~to xnay esto.blish tho same and be paid . 
Thereafter, so.:!.d money: 

11 
{'" ~ ·::. after re1naining therein unclaimed 

for :five years shall escheat ond vest 
absolutel y in t ho Sto.te , o.nd o.ll persons 
or corporations shall bo forever barred 
and precluded fr~ ae~thLg up title or 
clam to any o:r said funds , and the a amo 
shall bo on t he or der of tho Doa.rd of 
Funds C~ao1onors tr~~ferred to t ho 
s eneral revenue fund of the State :l- ·:- :~" 
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It ic clear that t he funds dealt n1t h in thia section are 
t hose result ing from tmpoundmenta growing out of insurance 
rate 1ncroaoos and dooronsos under Article 8 , Chapter 37, 
'R . s . tto . 103 0 . 

Section 642a, ~n,,s of 1~41, paGe 366, aside from the 
fact that ~t is 1nval:d, cannot be t~~en as author i t y to 
1nvest t hese funds in covernment bonds, because by its own 
terms it only ap,llea to funds arisL~g undor Article 1, 
Chapter 3, R . S . uo . 1939 , wll.ilo these oaoheated insurance 
funds arose ur..der Article C, Chapter 37, rl . J . Ho . 1939. 

Exmm1nat1on of our statutes does not d1scl o3e any other 
provisions purporting to authori ze t lw invoat~ant of those 
eachsated insurance funds 1n coverruaent bonds. 

COHCLUSIOU 

:::t , t·~eref'oro, is our opinion t hat the insurance funds 
eschaatad under Sect ion 5985a, Laws of 1941, pace 397, r.ay 
not bo invoeted 1n government bonds . 

III 

Ho\7ever , evon thouc;h uo have reached the two conclusi ons 
abovo sot out, thoro will came a t~e when the monoy aris:ng 
under Al."ticlo 1, Chapter 3 , H. s . l;!o . 1939, and por bapo the 
funds ar1slns under Goction 5985a, Laus o~ 1941, ~age 397, 
mny be invested in government bonds. · 

· 'J.,:.o oscl4ont created in Art i cle 1, Chapter 3 R. s . llo . 
1930 , is interlocutor y for a period of twent y- one years (Seo . 
642, R . S . ~.!o . 1939) , e.f'tor v1hioh if the money or property 
eschaated rarr~ins unola1ned it i s to become a part of the 
publ ic school fund (Soc . 642 , R. s . r:o . 1'339; 3ec . 6 , Art . 
XI Mo , Co11st, ) and lllS.Y be invested in cover n1-:tent bonds by the 
State Board of Jauoation under the term~ o~ Sect1an 10074, R. 
S , I1o , 1 J:SO, and Jcc t1on 9 , Ar ticle XI of the !!issour l C-:>nsti­
t utio ... 1. . 

The oochoat created L~ Section 5985a, Laws of 1941 , page 
397, ls int erlocutory for a period of f1vo yoarep aftor wh1oh, 
if t he money oschoatod remains uncl ained it ic , according to 
t ho tei'J!I..n of that soction, to be "transferred. to the eeneral 
r ovanne .fur..d of tho Stnto . u 
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Tho vali dity of the portion just quoted fron Section 
5985a io open to questior. u~der Sact1on 6 , Art i clo XI of the 
U1soour i Co11sti t ut ion, wh~oh _pr ovi des: 

" ~c. "· :~o t ho :'lot pr:Jceoda of all '.· :4- : ~ 
proper ty ~~d. offocts that may accrue 
to the Sta·to by esc~ .. oa.t , :. :" ::· shall 
bo paid into the 3to.to Trea:Jury, a.."ld 
sec1~ely 1nvoatod and sacredly pre­
served as a publlo school f und; ::· .~ :io" 

'l'here con be no q.test1on t "lB.t t l1ese iml(ounded insurance 
funds have 11 accru ed t o t lle Sta~ce by e o cheat O...."ld that being 
true wh on t :w escheat boco.'1os abaol··..tte , U6 'lOn t1.o expiration 
of t he five yoo.r period, t :1o noney l.mclail .. ed bocomos a part 
of the pub lic sc110ol fund und.or t ho Constitutio"l, and mn.y be 
invested in sove~1ont oands by the 3tato Board of Education 
under t ho t erms of Sect ion 10074, .. l. n. :.to . 1939, and 3oct1on 
9, Article XI of t:1.o ::iasour .!. Constit·.ltion . 

I t, thore!'ore, i s our op1nlon that t he funds arisi ng 
under Article 1, Cha pter 3, R. D. I:o . 1030, and U..""lder Doction 
5985a, La\IS of l !J4l , pa.c;o 397, !.my be i nvest ed 1n e;overnment 
bonds by the Sto.to Board of Cd.ucation who:n t ho oschoo.t becomes 
o.b3olute a.nC'. t he noney i s paid into t h o publ1o school f'und. 

APPROVED: 

H6Y _ :cliTTT~tiCh. 
Attorney General 

LLB:C ... 

Respoct~ully aubmitted, 

LL\\"'R!!:JO~ L . DRADI3Y 
Ass~stnnt Attorney General 


