FIID CUsMiLooIUN: sey not invest escheated funds in govern-
ment bonds untll escheat becomes absoclute

LSCHEAT end money is pald into public school fund
- and tThen 1t 1s duty of board of educat tion
BUARD OF EDUCATIUN: to direct such investment.
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Honorable Yorrest Smith 3
State Auditor

Jef'ferson City, lllssouri

Dear Sir:
Your letter of June l4th, 1944, is as follows:

"At a speclal meeting of the Board
of Fund Cormissioners of the State
of Missourl on Nay 23, 1944, Gov.
Forrest C. Dommell requested that we
obtein an opinion from your office
regarding the following questions:

"1, Does the Board of Fund Commission-

ers have authorlty to invest in Govern-

ment Bonds, moneys pald intc the Escheat
Fund under the provislons of Article 1,

Chepter 3, R. S. llo. 19397

"2, Does the Board of Fund Commission-
ers have authority to invest in Govern-
ment Bonds, lmpounded insurance funds
paid into tb.e Esclhieat Fund March 23,
1944 and desigrnated 16~-2/3% State Oase
Fire Insurance Refund Sectlon 5985A,
Laws of lissourl 41, page 39617"

I

In Laws of Illissouri 1941, at : 366, Article 1,
Chapter 3, R. S, llo. 1939, relating to escheats, was
amended. Section 642a of the 1941 amendment provides:

"The State Board of Fund Commissioners
shall Invest all moneys paid into the
State Treasury under the provisions of
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Article I, Chapter 3, Revised Statutes
of Missouri, 1939, that have accwmlated,
or may hereafter sccumulate, in the State
Treasury in reglstered Unlted States
Government and State of llssouri bonds,
at not less than per value, and shall at
all times keep sald Fund so Invested,
rovided that saild board shall keep in
Ehs Sotate Treasury in cash the emount
appropriated by the General Assembly each
blemnium to pay claims duly approved under
the provisions of Sectlons 623 and 624 of
Article I, Chapter 3, Revised Statutes of
Hissouri, 1930."

This section is very clear and definite in meaning, and
unless 1t appears that the Constitution prohibits the ‘General
Assenbly from providing for the Investment of escheat funds
in government bonds, the first question presented must be
answered In the affirmative.

Section 43, Article IV, of the lilssouri Constitution,
provides:

"All revenue collected and moneys received
by the State from any source whatsoever
shall go into the treasury, and the General
Assenbly shall have no power to divert the
same, or to permlit money to be drawn from
the tregsury, except In pursuance of regu=
lar eppropriations made by law, # # # = #"

Section 19, Article X, of the lllssouri Constitutilon,
also provides:

"llo moneys shall ever be pald out of the
treasury of this State, or any of the funds
under lts menagement, except in pursuance
of an approprlation by law; # # # @& & = #»"

In Laewson v. Daker, 220 S, W, 260, 268 (Tex.) a similar

constitutional provision was under dlscussion, and the court
observed:
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"Whatever may be the precise meaning
of the prohibltlion in the Constitution
that no money shall be drawn from the
treasury but in pursuance of specific
appropriations made by law, 1t would
seem not to admit of serious argument
thet 1t will be effective to prohiblt
the Legislature, or any offlcer under
1ts direction, from lending or Invest-
ing state funds, except as authorized
in the Constitution.”

It is difficult to see how this meaning was glven to
such a restriction on the wlthdrawal of money from the
treasury, wless 1t be considered that all such withdrawals
by eppropriation had to be for the purpose of paying obliga-
tions of the State. Such meaning can loglcally be glven the
lilssouri provisions when read in comnectlon with Section 15,
Article X of the Conatitution whlch directs how money in the
treasury may be invested. This latter provision,by covering
the entire subject of withdrawals from the treasury for in-
vestment, of necessity leaves Sectlon 43, Articie IV and
Sectlon 19, Article X, as only authorizing withdrawals by
appropriations for the purpose of paying obligations. The
three sections, when considered together, clearly make Sec~
tion 642e, supra, invalid. Section 15, Article X of the
Missourl Constitutlion provides:

"All moneys now, or at any time here-
after, in the State treasury, belong-
ing to the State, shall, immedlately

on recelipt thereof, be &opolitod by

the Treasurer to the credit of the State
for the beneflt of the funds to which
they respectively belong, in such bank
or banks as he may, from time to time,
with the approval of the Gevernor and
Attorney General, select, the said bank
or banks glving security, satisfactory
to the Governor and Attorney General
for the safekeeping and payment of such
deposlt, when demanded by the State
Treasurer on his checlk--guch bank to
pay a bonus for the use of such deposita
not less than the bonus paid by other
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banks for similar deposits; and the
same, together with such interest

and profits as may accrue thereon,
shall be disbhursed by saild Treasurer
for the purposes of the State, accord-
ing to law, upon warrants drawn bz the
State Auditor, and not otherwlse.

This section specifically provides how money in the
treasury shall be invested, and is exclusive since 1t covers
"all moneys # # # in the State treasury." To put part of
the money in the treasury in government bonds ls certainly
not depositing 1t in banis as directed. This deposlt was
clearly considered as a form of investment for 1t ls express-
ly provided that such banks are "to pay & bonus for the use
of such deposits not less than the bonus paild by other banks
for similar deposits.”

It therefore appears that the Constitution prescribes
the only way funds in the treasury may be invested, and
that being so, a statute of the General Assembly directing
otherwise would be invalld.

We are fortified in this conclusion by the provisions
of Sections 6 and 9 of Article XI of the Missourl Constitu-
tion. Sectlon 6 deflines what shall constitute the public
school fund, and then axproa:g;g provides that sald fund
shall be "securely invested sacredly preserved." Sec-
tion 9 then provides the form of investment, as follows:

"No part of the public school fund of
the State shall ever be invested in the
stock or bonds or other obligations of
sny other State, or of any county, city,
towm or carporation; and the proceeds
of the sales of any lands or other
property which now belong or may here-
after belong to sald school fund shall
be invested In the bonds of the State
of Missourl, or of the United States."

This fund 1s also under the control of the treasury
and therefore we see that the suthors of the Constitution
of 1875 conslidered it neceassary to expressly provide for
the Investment of the school fund in fovernment bonds. The
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obvious reason that made thls necessary was the fact that
Sectlon 15, Article X, supra, directed that all money in the
treasury should be invested in banks.

CONCLUSION

It, therefore, 1s our opinion that the funds arising
under Article 1, Chapter 3, R. S. ilo. 1939, relating to
escheats, may not be invested in govermment bonds, as di-
rected by Section 642a, Laws of Missourl 1941, because con-
trary to the constitutional directlion for the investment of
all funds in the treasury as contalined in Sectlon 15, Article

II

Section 5985a, Laws of 1941, page 397, provides that
certain Insurence premiums Impounded with the Superintendent
of Insurance pending review of rate orders shall, upon final
termination of the review be returmed to the persons or com-
panies entitled thereto; that, 1f after diligent attempts
have been made to return seid money there remains any not re-
turned because the owner 1s unlkmown:

": % # sald money shall escheat and

vest in the State of lMissouri, and 1t
shall be the duty of said Superinten-
dent of Insurance to pay the same to
the State Treasurer * # # and such

money shall be credited to a fund to
be designated as 'escheat' # % ¥ % »"

where 1t 1s to be held for filve years during which persons

having claims thereto may establish the same and be paid.
Thereafter, sald money: .

i % » after remalning therein unclaimed
for flve years shall escheat and vest
absolutely in the State, and all persons
or corporations shall be forever barred
and precluded from setting up title or
claim to any of said funds, and the same
shall be on the order of the Board of
Funds Commilssioners trensferred to the
general revenue fund of the State i ="
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It 1g clear that the funds dealt with in this section are
those resulting from impoundments growing out of Iinsurance
rate increasos and decreases under Article 8, Chapter 37,
R. 8. Mo. 1939.

Section 642a, Laws of 1341, page 366, aslde from the
fact that it 1s invalld, cannot be taken as authorlty to
invest these funds in government bonds, because by its own
terms 1t only eapplies to funds arising under Article 1,
Chapter 3, R. 5. llo, 1939, while these escheated insurance
funds arose under Article 8, Chapter 37, R. 3. Mo, 1939.

Examination of our statutes does not dlsclose any other

provisions purporting to authorize the investment of these
escheated insurance funds in government bonds.

CONCLUSION

It, therefore, 1s our opinion that the insurance funds
escheated under Section 5986a, Laws of 1041, nage 397, nmay
not be invested in govermnment bonds.

I1I

However, even thiough we have reached the two conclusions
above set out, there will come a time when the money erlsing
under Article 1, Chapter 3, R. 8. Mo. 1939, and perhaps the
funds arising under Section 5986e, Lews of 1941, pege 397,
mnay be Invested ln government bonds. '

*The escheat created in Article 1, Chapter 3 R. S. Mo,
1939, 1s interlocutory for a period of twenty-one years (Sec.
642, R. S, lMo. 1939), after which if the money or property
escheated remains unclaimed it 1s to become a part of the
public school fund (Sec. 642, R. S, Mo. 1939; 3ec. 6, Art,

XI Mo, Const,) and may be invested in government bonds by the

State Board of Educatlion under the terms of Sectlon 10874, R.

S, lo, 1959, and Sectlion 9, Article XI of the NMissourl Consti-
mtion .

The escheal created in Sectlon 5985a, Laws of 1941, page
397, 1ls interlocutory for a period of filve years, after which,
1f the money escheated remains unclaimed it 1s, according to

the terms of that section, to be "transferred to the general
revenmie fund of the State,"
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The validity of the portion just quoted from Sectlon
5085 is open to question under Section 6, Article XI of the
lissouri Constitution, which provides:

"s » % the net proceads of all % & *

property and effects that mey acecrue

to the State by escheat, * # ¥ shall

be pald Into the State Treasury, and :
securely Inveated end sacredly pre-

served as & publlc school fund; = # "

There can be no questlion that these hneoundod insurance
funds have "accrued to tire State by escheat” and that being
true when tlies eschealt becomes absolute, upon the expiratlon
of the five year perlod, the money unclalmed becomes a part
of the public school fund under the Constitutlion, and may be
invested in govermment bonds by the State Board of Education
under the terms of Sectlon 10874, R. S, Mo, 1939, and 3ection
9, Article XI of the llissouri Constitution.

CORCILUBION

It, therefore, 1s our opinlon that the funds arising
under Article 1, Chapter 3, R. S. lio., 1939, and under Section
59856a, Laws of 1941, peage 397, may be invested 1n govermnment
bonds by the State Board of Lducetion when the escheat becomes
absolute and the money is palid into the public school fund.

Respectfully submltted,

LAWRENCE L, BRADLEY

Assistant Attorney General
APPRCVED:

ROY HcKITTRICK
Attorney CGeneral
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