
ELECTIONS : Mandatory for Secretary of State ~o pr-escribe weight 
and size of ballot for absentee soldier voti ng·. 

1\~;us t 25 , 1944 

11\ 
0 / I r-F_f_L E-0-

Honorable Gr egor y c . Stockard 
~ecretsry of ~tate 
Jefferson City , :t:;.i""souri 

...;()ar Sir : 

Jh 

In your l etter of August 24, 1944, you asA 
vhothor or not i t is mandctory for tho ~ ecretary of ; t ate 
to p~oscrioe the we i ght and size of the envelopes and 
ball ots to bo usod i n connection with the a~sentee ballot­
in~ of membors of the armod forces at tho General ,aection. 

Section 3 , Senate Bill No . 6 , 62nd Gen eral As coclbly , 
in Special Sess i on, provides i n part: 

" '1'ho hlrutimum sizo and wei ght of t he 
oal lot for a l l elections for a l l 
portios ahs.l l oo pl'e::cri ,)ed by tho 
;. aer o t a r y of ~ tate . ~~ -:1-

" Uotwi thstandil1J any of the provisions 
of the prL.uary o.e eonoral 'J loc tion laws 
\",ith r egard to form, wot;ht, size, con­
tent , type ~~d color of paper of the 
absent voter ' s ballot , and envvlopes , 
for any election covored by this Act . 
the clcrkc of the county c ourts , or the 
boards of e l ection c~ulss ioners , in 
sucn precincts where such boards con­
duct e l ections , may , if necessary to 
compl y ~ ith any fodora l regul!ltlons 
with respect to s ize and woight of such 
ballots, roduco tho size and we i ght of 
the absentee voter ' s ballot , and the 
socr e t o.r{ of State lay do liJ{e'Wise with 
respect~ tho o1vo opoa , without 
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o 11 .1 in.J. t 1 o ... , o.· 1 Ol"' nodi ti on to 1 the 
co.{ltonto of tA1o ballot . Such oloction 
o~·r lc1nla 1110.y 1 for tho srune reasons 1 

chant-;e or roduco t .1.0 oizo of type to 
.JO used in t!'te printing of t~1o ballots . ->t--:;." 

It woul d thus appetu' t tln t tho v)Crotnr:y of Sto.to ho.o certain 
dutioo to ..;>erfortJ. roln ti vo to tho s1zo o.:il we l ght of thoao 
ballots und onvolopos . S voral rules must be considered to 
deto~~:no ~hether this roquiremont lo ~andntory . 

In ... ta to ox re 1 . S tovono v . \'Iurdoman, 246 ~, • • 
1891 104 (.u o . Sup • .) 1 it i o statods 

''UGuall y the use of tho .·ord ' shall ' 
inulCQ tOS t\ 11andat0 1 anQ unl088 therO 
o..t·o otho r thince i n a st. tu te 1 t in­
u icat;:,s a t:Io.nda.tory stntuto . " 

It is to bo specifically noticea t h.ilt t ho clause under cons id­
eration usee the word "shall r. i .a con.:1octlon \'71th otati ng tho 
duty oi the Secretar y of S tnto . 

on the other hand, 1t 1e said 1n state ox lnf . Attorney 
Gonoral v . l rd , 244 s . Vi . 938 , 939 a 

"that , if a • tatuto moro l y l'Oqulroa 
certain thinss to bo dono nnd nowhere 
.Pl'Oscr1bos "L"lo .·osult that sha ... l 
follow l f such thing~ a.t"o not dono , 
thon tho statuto should be hold to be 
directory . " 

~·octlon 11 of this samo Act prov1doo : 

"-:;. * -u. If tho ..~ecretn:-y or Sto.te , any 
county c l or.\. 0.1.• any ele ction of.I.icial 
refunos or nog lects to perform nny of 
the d u tioa prascrl~od by th1o Act and 
~7ith1n the time p ... •oscrl ,od oy thio ct, 
o::- s .. l.C.l .... v lolL te arry o.; . .' tho .n•ov1a1ona 
t horoof , he onall upon conviction be 
e.djudeod guil ty of a. misdamoanor . " 

It thuo appearw that the ~ct in quost1on do~o proocrlbo tho 
result to follo~ in the JVont tho '~cre tnry of Ltato fail~ to 
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pcri'or.n his duties , and under the rule o_· t he Bird case , 
supra, it cwmiot bo said to be directory . 

In f' tata ex :t'e1. Dietrich v . ! chndo , 167 s . W. ( 2d) 
135, 141 (Mo . App . ), it is said: 

" 'hen a statute p:-.."ovidos who.t l'osults 
shall follow a falluro to compl y with 
lta t erms, it is mll.ndntory and mu~ t be 
obeyed . 11 

In view of these r ules wo a.re o~ tho opinion that 
the duty imposed upon t he cect>etary of f' t o.te with rospoct to 
proscribi ng t he size and weight of the envelopes and ballot s 
for the absent ee vot ing of persona in the armed forcos , is 
mandatory and mus t be exercised . However, what constitutes 
compliance with the statute i s another quest i on . Tho Secre­
t a r y of f' tate in co.rryine out th1s funct i on i n the recent 
yr unary eloction, sent the following instructions to the 
county cl er ks: 

" FH.LE PObTAGB , . .JIG-liT AND SIZE OF 
BALLOTI.riG MATERIAL . Congress has 
provided free po~Jtage f or t ne trans­
mission of the war ballot ing material . 
Howover , free postage is c onti ngent 
upon the obser vance of ar my, nnvy and 
postal specif ica tions as to size , 
~eight and c ontents of the poa'tal 
po.rcol. t. ize and v1eight mus t con.form 
t o Iederal ruling i n order to overcame 
the practical d i ff iculties of air 
carriage in wartime . Earlier specif i­
ca tions of the ar .. 1y and navy l imited 
the t otal wei ght of all the balloting 
matorial. inclurlinc ballots and onvelo)es 
to e i ght- tenths of an ounce . Ho~ovor, 
the lntost instructions f r om tho ar 
Ballot Commi ssion do not carry this 
s pecific weight limita tion and the 
latest pos t al instruction~ ar e cilent 
on this point. It is beli eved that the 
Bederal authorities mi ght permit some 
s light excess i n weight , but the safest 
courEo to pursue is to reduce th3 weight 
i n ov~ ry possibl e way so as not to ex­
ceed e i ght-tenths of an ounce . 
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'' iHIN'riNG OF BALLOTS , SIZE AND 
r.! IGHT . It io per .tisaa.blo for 
county clcrko nnd boards of elec-
tion co:.:n.'ll1ssior..ero t o c ondense the 
printin0 a.r..L ar rnngo.!ont of type 
and ro~uco tho size of tho official 
war ballot a ccording to tho provisions 
of r ennto Dill Numbc~ 6 . Voting in­
structions must be printed on tho re­
verse side of the official r.·ar ·oallot 
to c onserve space and woi ght . The 
Secretar! of s tato doeo not doem!It 
practica to preocr~tno-maxrmum­
sizo and ~or&ht of the Official war 
Oiiio~uo to tho-w!Ui d!vJr~vnce of 
tlckotsl:ii 'tlie"Vf.ir!O'US count es~ b'U£ 
!'eco .r.1erm ~t county c! orko iind­
Joards of election cornmi~s ioners-givo 
du coniiduro ti Jn to the trlntl~ 
pre>, i oms i n connect'Io'ii\71 h tho 
ruspoct!vo-ballots and conform to the 
above ly, ~ nnd'Tioato.l ro~n~ns 
~ near y .!! losoT6Ie: Ifothin~ ut the 

· oallo't or ba.l oto 3.Dd return envelope 
may bo placed in tho sending envelope ." 

~ou have informed us ~y telephone that you have a 
telegram 1'ro.n tho Pos tal Authorities 1n ' aohin[;ton, D . c. , 
to tllo e1'fect thut said agency has placed no limitation on 
t ho sizo and ge i ght of this absentee oallotlng material. 
You al~o sto.to :JOU have a like tel egr fro.n tho ~lar Depart­
I...ont. 

In ouch cir cumstance tho noed fo-· the &ocrota.ry of 
State t o place a rigid limita tion on the weiGht and sizo of 
theso articles hns dlsappearo~ , yot we f ee l tno ocretary of 
~ tal;e aust nevertheless act i n conformity with tho statutes . 
··a think an explanation ana stateillent simil ar to that g iven 
i .n c onnection . ith the primary election will constitute com­
pl iance, if the underl inea por tion i n t.11o forvgoing quotation 
thorofro~n i a .~a phrased to road: "Tho onvelope i n \7h1ch tho 
ballot is sent to the votor shall be a !~o . , o.nd tho return 
envelope shall bo a No . , or i n tho oven~uch are not 
ootalnaole L1 tho locality then t ho next nearest sizes thereto 
wnich Liaj be obtain.Jd , .t<oepLlt:, in mind that t ho return on~olope 
must be o!' such size that it can be inserted il.to tho envelope 
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i n which the ballot ie sent to t!1e vot~or . Tllo 'ballot shall 
not bo larger tha.._ is nocossar ; to ca:..•ry tho tic!<:ot of the 
no~inoos who aro tu oo ~otod upon ( or the pro oo l tion) at 
tno Genoral ~l~ctlon i n ~he manner required by law . The 
ba l lot and · onvo lopo shal l not \:i;)igh .1o.ce than OUJ1COS , 

excopt in tho~e e lection districto where tho prescri.;od 
enve lopes cna.aot bo oot~incd u.~1c au.Jstitutes mu. t bo usod , 
or \•·hsr .a oullotb of '!lllusua.l l a11utu o.o: nUIJoor are to be 
~otcd upvn , i n "1!1ich eases .Jliu!lt .:lXCO b£6:3 aro por liss1ble . 11 

f.PP •. O\~D: 

LLB:EG 

,.{QY J.JcKI'l'~IJ.\ ICK 
Attorney a0 noral 

~cspoctfully suamittod , 

LA.'.'i1l!!!UC .... L . ~,.1\.DI&.~ 
Assistant t~orney General 


