._MARRIAGE LICENSES: Duties of recorder of Geeds in issuing

marriasge licenses to minors.
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Honorable lMorris iAnderson
Prosecuting .tiorney
Marion County

Hannibal,

Degr Sir:

Kissouri

Reference is made to your letter dated isugust 7, 1940,
requesting an officisl opinion upon a letter addressed to you
by Bugene B. Poole, Recorder, lerion County, lMissouri, and
reading as follows:

"In the past, the recorder's office in
Marion County, Kissouri, has reguired that
a guardian of a minor have written proof of
his guardianship, from the Provate Courd,
before this office would recognize his con-
sent to the merriage of said minor.

"Section 3370, Revised Statutes of liissouri,
1939, on this subject, says in part:

nt,..No recorder shall issue a license au-
thorizing the marriasge of any msle under the
age of twenty=-one years or any female under
the age of eighteen years, except with the
consent of his or her father, mother, or
guardien, which consent shall be given at
the time in writing, stating the residence
of the person ;iving such consent, signed
and sworn to before an officer authorized to
administar OathS. "e '

%1 have two cases in hand upon whieh I nmust
pass, A young msn twenty years old, accom=-
panied by his {fiancee, also twenty, and his
uncle who claims to be the boy's guardian,
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hags applied to me for a marrliage license.
The two youn; people were fortified with
the proper health cortilficatss and are ob=-
serving the three day walting period., The
guardian has no written proof from the
Provate Court showin; his ygusrdianship, and,
under the law, he clalmed he did not need
ity that if I wanted it, I would have to
get 1t myself from Judsge Blzger.

"JWISTICH: Is it necessary, under the stat-

utes, that a guardisn, in addition to _iving

tconsent at the time, in writing,' etce.,

also furnish written or other proof of guard=-
lanship?

"The second problew concerns an Illinois
couple seeking a marriages license, under
similar circumstances as set out above, the
only difference being thut the guardian was
willing to furnish preoof of his guardianship;
but the status of an Illinois guardian give
ing his consent to & msrrisge license issued
in Vissouri is questioned.

"The guestion, of course, in this capse 1is:
Has u guerdien, who lives in a forolign state,
the legal right to give consent to marriage
of the minor in Mlssouri®

"In view of the provisgions of the statute re-
ferred to above, another problen presents it-
sell, although it hes not yet materialized.
The guestion arises under that portion ol the
statute which says, '. . . which consent shall
P8 . « o signed and sworn to before an oificer
suthorized to adminlstér oaths.?

.U STION: Can (or should) this ofilice recog-
nize a swoern stutement, in granting .NY marri-
age license, where suld stetement was sworn to
before any officer or persorn other than the re-
corder or one of his deputies?”

With respect to the first guestion proposed, we direct
your attention to Section 3370, R. 3. Ho. 1939, reading as rfol-
lows:
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“Ho recorder siiall lu aay eveat sxespt as
herein provideu issue a licensc authoriz-

ing the warriage ol any person under rif-
teen years or age: Lrovided, lLiowever, tuat
suid license way ve 1ssued on order .or the
oircult or prob.te court of ths county ia
wihlch, said liceuse is upplied for, such 1li-
cense being issued only lor good causge

shown and oy reuson ¢l suc!li unusual condie
clons as to nske such zarriage udvissbdle,

and 1o resoorder saall issue a licsnse au-
thorizing the aariitge o any male under

tue age of tweunty-one years or of uany fe-
male under the wge of eigihteen ycars, except
witih the conseut ol his or her father, moth=-
er or guardian, which congent shall be _lven
at the time, iu writing, stating ths resi-
dence 0 the person  ivin, such consent,
gigied and sworsl Lo before an officer author-
izod (o administer oaths. The recorder shall
siale ln every license hether the purtles
applying ior same, one or elther or hoth of
bthew, ure ol age, or whether the male is
under UlLe ags ol tweuniy-ons years, or the fe-
male undsr the age of cighleen years, and if
the male 1s uader tue aze of twenty-one years
or tiue lfemals 13 undor tihe uge ol eihteen
vears, (ie name of ths father, mother or
guaruian coaseanting o suocl narriage.”

Undsr she provisions ol Jection 3371, il. Je N0, 1939, it
is made a misgdemeanor for any reccrder Lo issua ¢« narriage li-
cense to a minor conirary to tie provisicus of Chapter 20, R. S.
Mo, 1939. oaid section reads as follows:

Tany person who shull solemnize any narriage
wherein tie parties have not obtained 2 1li-
cense, u3d provided by this clhapter, or shall
fail to keep a rocord of the solemmization

of any marviage, shull bs dgemed suilly of a
misdemeanor, s«nd upon convictlon shall be
fined not exceeding (ive hundre! dollara, and
in aduition sasll be subject to & civil action
by the parent, guarcian or other person hav-
ing care or custody of the personm so married,



Honorable .iorris .nderson - August 11, 1940

to whom services ure-due whersin the re-
covery shall not exceed the sum of live
hundred dollars; aud suy rscovder wio
shall issue a llcense couirary 6O the pro-

v.sions oi tais cue tax shall ba 8ubjsC
fo a IIkd Dl.m.x.'.'-hm

In view of the jenalty aibacled to the lssuance of a
license contrary to tlese provisions, we bellave that the re-
corder has the right to demand reasonabls proof of the guard-
ianship asserted by & person purporting to ive his consent
to the lssuunce of the licenss tc a winor. rerenthetically,
we might say ti.t toec same ruls would apply to any persom who
claimed to be the parent of « winor seeking a license., OF
course, ir Lhe recorfier is satisfied that the person claine-
ing to be the parent or juardian of the winor is aoctually such
parent or _uaruiom, he al ht well wuive writien proof of such
parentage or A~rdiunsh¢u, but, i tlie auvseuce oL such actual
knowledge, ve ; believs thut it would be reasonsble to require
written pruo; ol such parentage or yuwrdienship.

Ag o Lue second gucstlow you propose, we direct your
attention to 07 Ce Je Se, Guardicn aud ward, par. 166, read-
in;, in parit, as follows:

"Generally, tie authority of &«  uardian is
lindted Vo tue stule iu which Le 1s ap-
pointed, and Lo camnot exercise righis of
gualrdianship elsevherc without obtaining
letters of guardianship frow the local tri-
bunals, but his authority is soumetimes
raco“u;zeu in other stutes ou the priuciple

of comity or by viruua of oxpress statutory
provision.”

Further, par. 187:

"Under the principles of comity, the courts
of a stats may recognize the rights of a
foreien zusrdian with respect to his ward
even though o loecal cuarcian has beei ap=-
pointed."

We have been unable to find any decisions of the appellate
courts of idssourl construing the rights of a foreign guardian
with respect to the precise guestion you huve proposed. IHowever,
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as indicative of a relaxation oi the general rule, we do note
that no provision has been made by the Geueral .ssembly for
the appointment of a guardian in the Jtate of Missourl unless
the minor has either property in this state or is domiciled
here. Further, under the provisions of Sections 416 and 417,
Re Se¢ Mo, 1939, recognition is given to the rights of foreign
suardiens and curators with respect to the transfer of Lie
property and effects of nomresident wards without the neces-
sity of such foreign guerdians or curators having been sup=-
plemented by domiciliary guardians or curators.

Ve think from the above that for the purpose of giving
congent to the issuance of a marriage license permitting the
marriege of a minor, the authority of a foreign guardien way
be recognized upon sultable proof of the existence of such
guardianship bein; submitted.

We do call your attention to the fact that in some
states guardians do not have authority to consent to the mar-
riage of theilr minor wards. Necessarily, in ecach instance
recourse must be had to the statutes set ing forth the powers
of guardians to ascertain whether or not such guardians do
have such power to consent to the marriage of their wminor
wards within the state of their domicile. With reference to
the particular case you have cited, we note from Chapter 83,
Section 6, Ill, R, S. 194), that guardians do have authority
to consent to the marriage of their minor wards.

With respect to the third juestion you have propounded,
we believe it is answered by the provisions of Section 1885,
Re 8, Mo, 1959, reading as follows:

“"Whenever any oath or aflfirmation is required
by law to be teken before a particular court
or officer, the same may be dons before any
other court or officer empowered to adminis-
ter oaths, unless it is expressly prohibited;
and when no court or officer is named by whom
an oath may be administered or effidavit taken,
the same may be done by any court or officer
authorized to administer oaths."

Further, we direct your attention to the provisions of
Section 1884, R. 3. Mo, 1959, reading as Collows:
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"ivery court and judge, justice and clerk
thereof, and all justices of the peace
shall respectively haye power to adminis-
ter oaths and af irmations to witnesses and
others concernin; any thing or proceeding
depending before them, respectively, and to
administer oaths and teke affidavits and
depositions within their respective juris-
dictions, in all cases wihere oaths and af-
firmations are reyuired by law to be taken.™

In addition to the officers mentiomed in the last quoted
section, there are man§ other state, county and municipal of=-
ficers authorized to administer ocaths for specific purposes.
Necessarily, if an application is presented which has been
sworn to before a person other than the recordsr or ome of his
deputies, it devolves upon the recorder to ascertain whether
such orfioer actuvally had authority to administer such oath.

CONUCLUSION

In the premises, we are of the opinion (1) that a re-
corder of deeds may reasonably reguire written proof of the
guardianship of a person purporting to give consent to the is-
suance of a marriage license authorlzing the marriage of a
minor; (2) that a guardien of a minor domiciled in a state
other than “igssouri has the rizht to give his consent to the
issuance of a marrisge license authorizing the marriage of
such minor, provided that such guardlan is empowered with such
authority in the state wherein he was appointed; and (5) that
t .0 oath required under the provisions of Section 3370, R. S.
Mo, 1939, may be administered before any officer authorized to
administem oaths.

Respectfully subnmitted,

WILL F. BERRY, Jr.
APPROVED: Agsistant Attorney General
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