COUNTY COURTS: Authority tc appoint agent under Sec., 17766,
R. 5. Mo, 1939, and to provide compensation
for discharge of duties under such appointment.

February 26, 1945
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Honorable G. K. Breidenstein
Prosecuting Attorney
Kahoka, Missouri

Dear Sir:

Reference is made to your letter under date of
February 17, 1945, requesting an opinion of this office
upon the following facts:

"On Februery 5, 1945, the County Court
of Clark County, Missouri, made and
entered of record the following order.

"*The Court having taken Judiclal Notice
of the Act of Congress, being an sct to
amend and supplement the Federal-ild

Road 4ot epproved July 1ll, 1916, approved
December 20, 1944 and to be c¢ited as the
"Feueral-Ald Highway ie¢t, finding that it
is advisable and to the best lnterests of
Clark County to have an authorized agent
to represent Clark County, in co-operating
with State officials, and local govern-
mental agencies under the supervision of
the Public Roads Administration to the end
that Clark County may properly present its
claims to the benefits of said ict, hereby
appoint Jesse L. £England, as ,gent for
Clark County, Missouri under the provisions
of Section 15766, nevised Statutes of Mis~-
souri, 1959, or amendwents thereto, for the
aforesald purposes, sula Jesse L. kngland,
to serve as such agent at the pleasure of
thhe Court, and to be paid therefor the sun
of $100.00 per wonth for which vouchers
therefor are ordered to issue and for such




Honorable G. R. Breidenstein -2- February 26, 1945

reasonable expenses as may be incurred

by him in the performance of his capacity
of Agent for Clark County while absent
from Kahoka, Missouri.'

"This order was made without my knowledge.
In faot its existence came to my atten-
tion only yesterday. I was not comsulted
by the court in regard to the legality of
the order. I have read section 15766 re-
ferred to in the order and after consider-
able deliberation I cannot see wherein
that section authorizes any such order or
appointment on the part of a county court.
I do not know of any buildings the court
contemplates erecting or any contracts to
be let. In fect the reading of the order
does not refer to the things mentioned in
this section of the statute but rather re-
fers to some work whioch the Agent is sup-
posed to do to see thut this county gets
some benefits from the Federal-iid Highway
Act. s

"I want to ask your opinion if the county
court can make such an order and appoint-
ment and expend county funds for that pur-
pose. If so from what money or funds
should this be pald? There wes no allow-
ance made for this in the official budget.”

The appointment of the agent described in your letter
was made under the authority of Section 15766, . S. Mo,
1959, reading as iollows:

"The county court may, by an order entered
of' record, appoint an agent to make any con-
tract on behall of such county rfor erecting
any eounty buildings, or for any other pur-
pose authorized by law; and the contract of
such agent, duly executed on behalf of such
county, shall bind such county if pursuant
to law and such order of court."
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It is apparent that under the plain terms of the stat-
ute guoted the county court is authorized to delegate au-
thority to an agent to execute a contract on:behall of the
county. This delegation of authority does unot, of course,
permit such agent to determine the terms ol such proposed
contract, as this duty is imposed upon the county court in
the dischurge of its duties as general fiscal agent for the
county. We, therefore, are of the opinion thut such agent
can merely discharge ministerial duties relating to the
formal execution of a proposed contract. )

The order made by the county court in the present
instance does not by its terms come within the purview of
Section 15766, K. S. Mo. 19359, as it in effeot is a contract
by Clark County with a person designated as agent to perform
certain duties on behall of Clark County, und is not the ap-
pointment of an agent to enter into a contract with some
third party on behalf of Clark County, such as is contem-
plated by the statute mentioned.

The question then presents itsell of whether a con-
tract made by the county court with a person to enter into
negotiations looking to the receipt of federal aid for high-
way construction 1s authorized. ZImployment countracts of
this type are controlled by the decision rendereua by the
Missouri supreme Court in the case of Blades et al. v. Haw-
kins et al., 240 Mo. 187, from which we guote, in part:

"The more importent proposition, and the

one chiefly controverted, is as to the pow-
er of the county court to employ an expert
accountant to audit the public records and
the accounts of present and prior oirficials.
Its power to do so must be found in some
express statutory grant, or else implied as
essential to the proper execution of powers
expressly granted or dauties expressly im-
posed. Section 6759, Reviseu Statutes 1899,
(now Section 5349, k. 5. Mo. 1939) prohlbits
counties and other municipal bodies from muk-
ing any contracts not within the scope of
the powers of the munlcipality or expressly
authorized by law. This provision 1is but
declaratory of the common law; for these
public corporations never huve been deemed
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to possess authority to contract, or

do any other sct, unless the power was
granted by statute or could be implled
because necegsary snd incidental to the
due performsnce or powers granted or du-
ties enjoined. This doctrine applies to
county courts and commissioners, as well
as to the governing bodlies ol other sub-
ordinate political corporations. (Wol-
cott v. Lawrence Co., 26 Mo, 277; Sturgeon
v. Hampton, &5 Mo, 204.) There is in our
statutes no grant of authority to a county
court to employ an expert to audit and ex-
amine the books wnd accounts of the county
and its orficers. Hence, il this author-
ity existed in the present ilustance, it
wag because the law luplied it us us es~
sential to the due exercise ol powers
specirically vested in the couniy court

by statute or the performance of & duty
specifically required of said tribunals.
The courts are conservatlive in lmplyl
powers Lot exgrels;x given. "One 11 a=
tion imposea by law on these luplications
is that no power will be implied to be~
long to a public corporation unless it is
gognate to the purpose for which the cor-
poration was oreated.”

In the cuse clited payment for Lhe services rendered
was upheld on the ground that since the duty to audit the
accounts of the county ofificers wus imposed upon the county
court, the implied power was vested in the court to employ
sgoh agents as were necessary to make the required examina-
tion.

The contract under consideration relates to matters
affecting publiec highweys &nd the possibility of securing
federel aid for their construction and muintenunce. Dutles
in regard to these matters heve not been imposed upon the
county courts by statute eanu are mot, in our opinion, rea-
sonably implied becuuse necessary and incidental to the due
performence of powers grunted or duties enjoined. This 1is
particularly true in view of the statutory and constitutional
provisions establishing the state highway commission and the
county highway commission, evideneing an intention on the
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pait of the legislature th:ut these bodies reprecsent the
counties in such road matters. The Federal Aid Act, re-
ferred to in the order of the County Court of Clark County,
also provides thaet the regpective state highway comuissions
shall represent their stutes in determining the amount of
federul ald to be granted them.

CONCLUSION

In the premises, we are of the opinion thut the order
referred to in your inuuiry is not one which the County
Court of Clark County was cuthorlzed to enter into under Sec~
tion 13766, 1. 2. Mo. 1299, as the dutles delegated tc the
person emvloyed thereunder are uct duties imposed upon the
county court by statute, nor are they such duties as may be
reasonably implied because necessery and incidental to the
due performsnce oi powers sranted.

Respectiully submitted
WILL ¥, BEKRY, Jr.
agslstant Attorney General

APPROVED:

HRRY H, KiY
(soting) Attorney General
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