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Hon, Llyn Bradford -2= “enterber 26, 1946

Section 1012 KR.S, Yoe. 1979 reads 1in nart as follows:

"Civil actione, other then those for the recovery of
resl vwrocerty, can only be commenced within the »neriods
nrescribed in the followlng sectlons, after the cauncs
of action shall have accrued: #* * # % # U .

Section 1014 R.3, tio. 1938 re=ds in nart as follows:

"iiithin five yearg: * ¥ * % YTecond, an actlon unon a
liability created by a estatute other than 2 nenalty
or forieliture; % % % # # |

From the above csections it 1z evident thst for the Sheriif
to avolid the limitatlione set 7orth in “eetlone 1014, suore, he
must commence or must have commenced an sction Tor the recovery
of hig feee withiln Tive years from the time = e¢ause ol a2ction
thereon scorued to him, In order to determine whether the
cheriif ¢an recover for the fecs mentloned in your letter 1t
igs necesgary to determine whan 2 czuse of actlon accrued oo
him for thnse feeg and whether the filins of the fee bille with
the County Court amounted to the commancement of an =2ction to
recover svch fees, '

4 canee of actlon acerues to 2 nparty whenever thot party
hae the risht to commence 3 svit to enforce his clzim, In
Crawford v, Metronolitsn Rife Inavrance Comrnany 167 2. 4, 2,
915, 922, the Tourt sald: .

"3ut there 1s amnle autherity in our State to the effect
that the statute of limitatliong does not herin to run
vntil & time 1g renched when the credltor has = right to
snforce n-yment of the debt by sult, State ex rel,

“ehrenbsch v, Logan, 195 lia, Ann, 171, 190 7,0, 7%;

Lewie v, ‘Thomneon, 271 Uo, Anw, 221, 97 2,4, 24 0n8,

Ané¢ the length of time betveen incurring = liabllity

snd the rirht to sue thereon is unimoortont.®
: Likewlee, 1in th2 Steate "x, ‘=1l. v=, Schulte, 20 5,7, 2,
1078, 1783, the Court sald: :

"A eauge of actlon does not =mcerue 20 a2s to st in
onerstion the running of the strtute of limltatione
unt 1l the injured =ertv hse the rirht to sus thereon,”
{(citins nurerous authorities, )

“e must, thereiore, deterzine when the sheritf Tirst had
the right to commence = sult to recover the fees shown In the
7ee ©illls under consideration. Iee billls for criminal costs
are nrovided for by Tection 4276, 4237 and 4240, .7 lo. 1239,
“21d eectionas resd ss follows!
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Yeetion 4236

"The Clerk of the court in which any criminal c= suse shall
1ave been Cetermlned or continned generally ehsll, im-
mediately 2fter the adlournment of the court snd be”ore
the next euncceeding term, tax =211 costs which have zecrued
in the cacge; and 1? the atate or county skell be llable
under the »nrovlisions of this =rticle for such costs or any
part thersof, he shall make out »2nd deliver forthwith to
the orosecuting 2ttorney of =aid county a compnlete fec

Lil1l, sceeliyine esch item of services and the fee therefor.*

Secetion 4237 .
"It sh21ll %e the duty of the srosecuting attorney to otrictly
exanine esch bill of eocte whlch shall be delivered to
him, o= orovided in the next nrﬁcpﬁinnlsecticn, for
allowance azeinet the etote or county, #nd ascertain ag
far s2 nosaslble whether the cervices hﬂve heen rendered
for which charges are macte, =2nd whether the fesca ch=rged
Are exoreesly civen b law for guch cervices, or vhether
wracter tharges are made thsan the law suthorlzes, =nd if
eﬂid fee b11l hac been made out aceording to law, or Af
1not, =fter correecting =11 errorae therein, he shall revort
the eama to the Judpe of =21d court, either in term or

in voeatlion, and 1f the =2me aonears to be formal end
correct, the Juldese =nd wrosscuting attorney shall certitly
to the atate svditor, or clerk of the countv eourt, ac-
cordinzly ae Lh state cr county ies 1isble, the mmount

of coatg due by fhm state or county on the eald fee nill,
end deliver the same to the clerk who mpde it out, to bé
collected withnut de]av, =nd nald over to those emtitled
to the feea =llowed, '

Cectlon 4240:
"Each ond every bill of costs orecented to =ny eounty court
for sllowance shall he examined snd certificd to by the
Judge =nd arcsecutiny artorney in the same manner, all
neceesary cnarges excested, as nrovided for certiving
hills of costs to the estate auditor for navyment; =nd any
county Juige who ehsll nay, or vote to »oy, any cost in-
curred in any criminnl e=se or oroceeding, vnleee the
game 1e ¢o certlfied to, =hall he adjudred gullty of a
ntedemeznor, '

“ince reetilon 4340, sunrs, maltee 1t unl=swinl for the eounty
court to way sny eriminsl coet Fes bHill unlessg the ssue hz2e Leen
certified to by the Judpe =nd prosecuting stterney, 1t follows
thet the elalmant of such fees could not maint=in an action for
same until lhe fez bill had Leen =0 cartified, Tuch claimant
wouléd, therefore, not hrve 2 cause of action (the rizht to ene)
for h1= feee in such cnrzee until the fee bill had been made ovt
and certified to according to lew, znd, therefore, statutes of
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limitstiong would not astart running sgainst saild fees untlil

such certifications had been made., Under “getion 1714, supra,
therefore, the sherlf” you mentloned would have Ilve yesrs Trom
the dnte of the certification =nd delivery to the Clreuit Tlerk
of the fee bille within whiech to cowmence an aetlion for his fees,

Your letter states thst the fee bills (duly certified)
were filed with the county court but thzat ne aectlon wsae taken
therceon by the county court. ‘the question ariges as to vhether
the Tiling o sueh fee bllls amcunted to the commencenment of
an 2etion by the sherifl?,

Oectlon 13824, H,%, lo. 1279 provides in nart ae Tollows:

e county court chall hove power to audlt, adjust and
settle all accounts to wirich the county shall be & norty;
to crder the noyment oult of the county treasury ol any

su: of meney found due by the county on such sccounte;
# ot 8 % i . .

“ection 24906 H, %, Yo. 1935 reads ag followsa:

*#1{ zny account shell be presented agalnst a county,
=nd the same, or any nort thereof, shall be reflected
vy the eounty court, the varty 2gerieveld thereby may
srosecute 2n monezl to the eclircult court in the aame
manner as 1ln other cases of anpeal from the county to
the circult court; and the circult court shell vroceed
to hear, try 2nd determine the case anew, wilthout
rezarding any error, defect or other 1mﬂorfections in -
the 0roceedlnyq of the county court,"

At first blush 1t weuic ssem tht since a right o7 aoneal
is given to 2 oarty apgrieved by the action of a county court
on an account flled with 1t, such a wvrocedure 1s in Tact a suit
or action agalnst the county. towever, the courts have considered
this question many tlmes znd hove ruled that the filing of an
aceount agalinst the county with the county ecourt for allowance
1s not the commencement of an actlion zgainst the eounty. The case
of K. C. Sanitary Co v. Lallede County, 307 ¥o., 10,269 3,0,
395, wns a cage where a comvany hsd sued the county in the cir-
cult court upon an account, OCne of the defenges asserted by
the county was that the clircult court 4did not have jurisdietion
to heer the aetlon because the exelueive original jJjurlaediction to hear
2nd determine such a clalm wee in the county court. In discuselng
said derense the Court sald, 269 S,W. l.c. 397
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Cuhdiviesion 2 of cection 478 nrovides for evecliieive
oripinal jJjurlediction of the cilreult court in 21l cilvil
cases which shell not be cognizahle bhefore county courts,
nrobate courts, and Justlices of the neace #nd not other-
wise provided {or by law., Defendiernt savmerently contenle
thaet cection 2589 hse made such nrovielon otherwice, the
function of the county court iz merely to audit =nd cettle
cloiue egnd demrnGe spalnet the eounty. Teetion 2874, A
claim apainet 2 county is not technilez2lly a2 snit =t 211,
Gemmon v, Lafeyette Countj cupra., If 2 claim is v~rea-
aented to the county court =nd allowed, well ~nd mood,
It it 1ls relected, the clsimant may 2mveasl to the cirevit
couvrt. There is no language in section 25689 —hich may
feirly be construed as constituting relection of » 5pﬁﬁﬁd
aralnst & county by the ecounty court = finel 2djudieation
“of demondant's right to reeover sw=2inst the county,

It 1e true th=at one kheving a2 demsnd srelinet = county may
nresent hles demand to the county eourt, =nd, if 1t 1=
rejeeted, he may nrosecute an arnnenl to the elrcult court,
But such nroecedure i= not evelusive. e mzy fille hise
cult in the cirecult court, resardlec~g of the amount of
hie demand (sectilon 9503) #nd nroceed thereln to trizl
=nd Judgment, 1f ne o electq resardleca of whether or
not the county court has rejﬁcteﬁ such claim., Flling a
clalm 2galnet a county in the county court is not filing
an action at all in the legal sense., If 1t were, then
section 2506 entirely devnrives the county court o’ the right
to pasg unon such claim, which elearly was not intended,”

In J ckson County. v. Fayman 44 5,',(2) 249 (Yo, “un.)
the court =galn diceucsed the n-ture of 2 nroceedins before the
county court on a elsim sgainst the County. TIn that case the
court s=1d, l.c. 562

"The nower and authority of county courts and the canscity

in whieh such body sets in auditing and naying clalms against
the countJ hzes been before this court for deelsion meny
times. ‘Je think that 1% 1a now well settled that county
courts do not act judiciamlly in 2llowing, 2djuatine, or
refusing clsims nresented 2gainst the county, or necesgsorily
ariging from menaging ite finsncial a”fairs, ‘hile eueh
body does not set in a nurely ministerial canaclty in s=such
matters, in the censes that they act wlthout investimtion
and heave no diseretlon in the matter, yet they “o not

try the merltag of the clalm ae 2 court, but rather sct =g
saudlting financisl apents of the countv whose =setion is not
final in the sense that a Judgment of the court 1q finsl
exce~t on amneal or bv other a»nropriate remedy,"
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In the l=tter case the court quoted with annroval from the
case of Sears v. Stone County 105 Ho, 236, the following, l.c.
853 ‘

“1In suiitlog accounts, there is ne pert of the nroceeding
which takeg the Fform of & Judlelel ovroceeding. 'dHo »netition
1z filed, no cartlies =re summonsad $to 2aszwer the densand and
no i=guea are trisble by = jJury, execent in the Adiserstion of
the court.' Gammon v. Lafayette County, asunrs, Tt ie

true, in a2 certszsin cencse, they =2ct Judlel=lly when thay
deeide unon. claims apalnet the counties, hut not more so
than the auditor or filnancial agent of 2 cornorstion or

firm when he nas<es upon an zacecount orezented, It 1o

true, aleo, that the right of avpeal 1ls ¢lven in c=ce the
account nresented zoainst the county, or =zny nsrt thereof,
he rejected., This arpeal is soeclally provided, cond would
be rltbgether unnecessary 1 the resjection of 2n aceonunt
congtituted a Judgment, * % * The gtetute 21lowving = neals
from thelr actlen in rejecting a2ccounts could only have
been intended to provide & convenleat and ineynenecive
‘method for having 2 Juilciael determin=tlon of 2 matter about
winich the narties 2re unaible to arree, "hat eould herdly

he called a Judicial proceeding 1ln wiilch the 2rent of one
narty sits in Judgment uvnon tne rights of the others,*

, from the above, we think 1t ie clear that the fllinc of a
clair 2g2inst 2 county with the cou .ty court for zllowanece does
not amount to the commencement of a "eivil =ctlon® arainat the
county ss those words sre used ia Zection 1012 of the etetutes,
gupra, siG hence the flling of the fes Bills mentione? in vour
letter @ic not toll the running of the astatute of limitrotions.

four next question is whether the county court c=n nnw
lawfvlly ney the fee bllls mentioned in your letter. Your
letter indiecates thet zome of the fee bDilles wre not more than
#lve years old, 0Of couraes, fez blils which have been cortified
to l=cg than flve years ago could be pald by the county court if
the budget of the county pernitted such payment. Ve precume
your laet nuestion ls directed nrimarily to those bille certi-
fied more than Tive years ago.

The defenee of estatutes of limitations are saffirmative
defensae and must be sneclaelly cleaded 2and ralczed in order to
be available to 2 varty., In ¥urray v. ve lLuxe ete., 173 o, W,
(2) 1074, 1076, (llo. 4no.) the Court szid: ,

"In the carce before us defend=nt was content to file =g its
answer 2 general denial, under which the ben=fit of =ny
stotute of limitetions wes not availsble, for a nlas of
the stetute of limwitstions in delfense 1lg an alfipnstive
one and muet be nleaded,
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In ¥opp v. borret, 187 S04 (2) 27, 21 (Mo. 4App.) the Court,
fscussing statutes of li,it?tiOHQ esid:

in

rhias de an offiremetive defones fod nmust be nleaded in

order for defendant to rely anrso“_“ ’

It hee ziso been held tihet statutes oF limltatione do not
lebt but ﬂhiy ber the rewedy. 1In Sturdy v, Tmith,

107 (Mo, Anp, ) the Court smid: '

Petendontes! eontentlon thet »lsintif e righte are barred

he anecisl etstutes of limitations wnleaded by them,

= 0% hls fallure to "ile hile claim in the vroBate

inet tihe sstnte of loulse “mitr duoring the ons
3 coriod srovided by euch statutes, cannot e su=ztalnsd,
A oabt ta nnt extinenishad by the bar of euch ststutes of
Timditetloas, FV nleadine the bar of sueh st-tute, th
wverecn o7l he debt merely svoids a werscnel jUﬂgt“rt
1 such »l 19 auetained, !

Pikevies, in Dighay v, Sipilllito, 1AZ f.d, @) 605, 04
(Mo, snme) the Covet =aid: “Whe statute of 1im1twtimne Goes
not extin~uich 2 debt. It does not affect the vrizht, bui alffacte
the raemelv only, The bar of the statute may be walved,"

It 111 e emen, thered Aie, H"t the mers fact tnat the
sheri”: roe not eomaenced sn netion a2agalnaet the county Tor nils
feex @i Lhin Tive pesrs ber he Tirst had the rigol to bring
such =n retion Moza not extinpuleh his clein ”hpth@r the county
wante to aveil 1teeii o7 tie defense of the ct(untn o limit- Llone
ig 2 aueshlon of wolley Tor the county ceourt te fetermine
the eheriff sghould hring an 31 ereinet the PﬁuntJ
feee nnd The enunty Ald not ly nlesd the Tlve
statute of limitstlons, the could reeover,
is some other fdefeunse o bis cl?Lm" which are not
in your 1latler,

CONCLUDION

it is, therefors, the oninlon of this affice (1) thrt the
£1iling oP criminel cost fee ©illa with the county court of z county
doee not =mmount to the commencement of an actlon against tne
county thereon and does notl toll statutes of limitotlons =nd
(2) thet the county court cin »ay criminal cost fee hille winlch
have bnpn cortified according to law more than Pive years 20
1% and 2n proner funds opre av*il vhle for that nurnose under the
county buizyet,

Yours very truly,

HAMRRY H, KAY
Asogiatent 2ttorney Genersal

J. &. TAYLOR \

Attorney General
XTIV £ e




