: 7 LAW: State has right to appeal only when
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insufficlent, or where judgment thereon
has been arrested or set aside because of
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llonoreble Llyn Bradford y
Prosecuting Attorney

Phelps County

Rolla, Missourl

Dear Sir:

This department is in receipt of your request for an
opinion, hased on the following statement of facts:

"Wie tried the above-mentioned case
in the Circuit Court of Laclede County
for four days last weel, and the Jury
found the defendant guilty, and assessed
his punishment at 25 years in the State
Penltentiary. The cherge was murder in
the first degzree, by saturating the
clothing of the brother-in-law of the
defendant with kerosene and setting him
on fire, regulting in hls death the
same day, -iarch 31, 1945, the charge
further invoking the habltual criminal
act, and setting out seven previous
penitentlary terms served by the defend=-
ant. Claude Woods of Hichland, and
Bradshaw and Fields of Lebanon, repre-
sented the defendant. Afte: the verdlct
was returned, Judge bHarton, bBefore whom
the case was trled, allowed the defendant
thirty days to filc a motion for a new
trial. In connectlon with extending the
date for filing the motlon for a new trial,
the Judpge made certain corments about the
sufflciency of the clrocumstantlal evlidence,
whilch iIndicated that he micht sustaln the
motion and grant the defendant a new trial,
for error in not having sustalned the de-
murrer to the evidence,.
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"This is a case tli:{ hes attracted
mucii attentlon, and the pesople of KRella
and Phelps County, generally, are very
much Interested in sseins Wagoner ;0
back to the penl.entlery where he be=-
longse. While 1t is true the evidence
was clrcunstantial, yet tiere was a lot
of 1t, includlings definlte threats made
by the defendant as recent as an hour
before the fires I am definitely sure
in my own mind that the ccnviection would
stand up, so far as the sufficlency of
the ovidence to make a prima facle case
is concerned,

"T"he thins I am interested in is the
posslibility of an apneal prosecuted by
the State, from the rulins of the Court
sustalnin~ the motion for a new trial,
in the event that the Court dcoes rrant
a new tripl, I presume the State wculd
have to pay for the cost of the blll of
exceptions, if we talze the eppeale I
used some fiftye-four wiinesses, and tie
trial having lasted four days, the costs
of such an appeal would naturally Le cone
slderable. there 1s a tremendous local
intorcst In the case, especially due to
the fact that the evldence showed the
defendant, an habitual criminal, has
threatened to klll soveral witnesses who
testifled apgalnst him at t7e hearin;: end
the trlal of thne case. If the motlon for
new trlal 1s sranted and no appesal is
taken, I greatly fear thaut I will have
the mreatest of di’floulty assurin: those
witneasos that they can safely g0 ahead
and asaln testify a a'nst the defendant,
as they are all very much afrald of him.
1 do not know what the final ruling of
Judge Parton will be on the motion for a
new trial, as it wlill not be ar;ued until
I have had a reasonable chance to make
necessary preparation to meet the lssues
raised 1n the motion, but I vould 1lilze to
know that your office would sanction an
appeal, In case a new trial is mranted on
any rround, other than purely the weicht
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of the evidence,"

In the case of State v. Carson, 18 S.ile (2d4) 457, l.c.
459, 5235 llo. 46, tie Supreme Court of llssourl said:
L
"There was no appeal at common law,
The only authority for an appeal by the
state must be found in the statute, # # "

Your attention is called to the following: sectlions of the
Revised Statutes of .lissourl 1939, which are the only ones deal=
Ing with an &ppeal by the State:

=

Section 4142,

"T'he state, in any criminal prose=-
cution, shall be allowed an appeal
only in the casos and under the cir=-
cumstances mentioned In the next
succeeding section."

Sectlon 4143,

"When any indictment or information
1s adjudged insufficient upon demurrer
or exceptlion, or where Judgment thereon
is arrested or set aslide, the court in
whioch the proceedings were had, either
from 1ts own knowledge or from informa-
tion given by the prosecuting attorney
that Tthere is reasonable ground to be-
lieve that the defendant can be convicted
of an oifenss, if properly charged, may
cause the defendant to be conmitted or
recognized to answer & new indictment or
information, or if the prosecuting ate
torney prays an appeal to an appellate
court, the court may, in its discretion,
grant an appeal."

Section 4145,
"If no appeal be taken by or allowed

to the state in any case in which an
appeal would lie on behalf of tie state,
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the prosecuting attorney may apply for
and prosecute a writ of error in the
Supreme Court, in llke manner and with
like effect as such writ may be prose-
ocuted by the defendanti but in such

case the lefendant shall not be required
to enter into any reco;nlzance to answer
further to such offense, but if the
Judgment of the clroult court shall be
rovorsed, the defendant may ve arrested
on warrant and brought before the cire
cult court for judgment, or such other
proceedings as the cese may require.”

The ocourt in the Carson case, supra, discussed the subject
of appeal by the State at length and definitely defined the
State's rights and grounds in the prosecution of an appeal, and
in construlng the above sectlons of the statutes sald, l.c. 4£59:

"It 1s plain from these statutes
that the state may appeal from an
order arresting a Judgment or holding
an Information or indictment insuf=-

ficlent on demurrer or exception.
% 4 3 w"

In the case of State v. Relsman, 37 S.4. (2d) 675, the
State attempted to avpecl from dn adverse ruling by the trial
court on a demurrer flled toc a plea in abatement, and the court,
in construing the statutes, sald at l.c. 3771

"% 4 # # If thore is any authority
for such an appeal, it must be derived
from a strict construction of the sec=
tion of the statute allowing appeals.
State ve Cllpper, 142 lio., 474, 476, 44
S.We 264, Reverting to thut sectlion,
we find that the appeal is permitted
only 'when any indictment or Information
ls adjudged 1nsulfleclent upon demurrer
or exception, or where judgment thereon
18 arrested or set aside.,' In the ine
stant case 1t is patent that the informa-
tion was not adjudped insufficient upon
demurrer or exception., No judgment
thereon was arrested or set aside., No
one of the three thinga occurred which
would give rise to the expressed ripght
of appoal, # i # a#"
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In the case of State ve. utrell, 46 S,W. (2d4) 588, l.c.
589, the crurt, in followings the authority of the Carson case,
supra, sald:

"The risht of the state to an
appeal in this case should be upheld
upon the authorlty of State ve. Carson,
323 Moes 46, 18 C.We (2d) 457 It is
true that the order of the trial court
suataining the motion for a new trial
appears to state two grounds for the
order., Dut the second ground is the
supplement of the firet, and the two
together make but one cause for a new
trial. The stated reason for the
order was thet the information did not
state fapcts suificient to constitute
the felony of abortlon, as it did not
alleze the rnature or kind of instrument ’
used, how used, or on what part of the
bodye 'For the foregolng reasons' runs
the order, 'and for the reason the court
permitted the state to prove the kind of
Inatrument and how and where used over
the objectlons of defendant, the motion
for a new trial is sustained.' It is
obvious that, to the mind of the trisl
court, the objectionable testimony would
have been admlzssible 1f the informatlion
had been held to be sufficient. In the
Carson Case, supra, the trial court, in
sustainines the motlon for a new trisl,
‘ave in llke manner one principal reason
end two corollaries, wnlch together made
but one cause for the order, namely the
insufficlency of the information. Vie
hold that the state was entitled to an
appeal in this ease,"

A rulinn by the trlal court thet & motion for a new trial
should be sustained because the evidence was not sufficient is
not appealable by the State. In the case of State v. “arly,
49 S,W. (23) 1050, l.c. 1061, the court said:

"ile have examined the record in
connection with the other assignment
(oe 5) In the motion for a new trial
and find that, while there was a
notion to quash the indictment filed
by the defendant, this was withdrawn
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prior to the trial. Ilc demurrer was
filed to the indictment or overruled
by the court, Wo do {ind that at the
conclusion of the trial that the court
susteined a demurrer to the evidence.
It 1s apparent that the state has no
right of appeal in thls case (sections
3752 and 3753, Redes 1229) and the ap=-
peal 135 dismissed."

Sectlon 4145, supra, deals with the State's right to sue
out a writ of error, which right is only pranted in a case in
which an appeal would lile on behalf of the States The court,
in discussing this subject, seald In the case of State v.
Beagles, 174 lo. 624, l.ce 626G, 74 S.ite 8513

"The question which forces itself
upon our attention at the outset, 1s
the right of the State to prosecute
a wrlt of error upon the facts dls-
closed, Section 2709, Revised 3Stat-
utes 1899, provides that, 'When any
indictment 1is quashed, or adjudged
Insufficient upon demurrer, or when
Judgment therecn 1s arrested, the
court in which the proceedings were
had, elther from 1ts own knowledge
or from informatlion given by the
prosecutins attormey, that there 1is
a reasonable ground to belisve that
the delendant can be convicted ol an
offense 1f properly charged, may
cause the defendant to be committed
or recormlzed to answer o new indlct-
ments or 1f the prosecutin; attorney
prays an appeal to the Supreme Court,
the court may, in 1its discretion,
grant an appeal,! The State 1z ale
lowed an appeal only in the cases and
under the circumstances mentioned in
the foregoin; sectlone.

"Br section 2711, Revised Statutes
1899, '1f no appeal be taken by or
allowed to the State in any case in
which an appeal would lle on behalf of
the State, tlio prosscuting attormey may
apply for and prosecute a writ of error
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in the Supreme Court, in like manner
and with like effect as such writ may
be prosecuted by the defendant,! etc.
This last mentioned section was evi=-
dently intended to ;rant the State the
risht to bring up a erilminal case by
writ of error, a right which this court
held had not been rranted in the condie
tion of the law up to the time of the
decisions in State v. Copeland, 65 lio,
497, and State v. Cox, GC7 loe. 46

"irits of error are only allowed,
however, by section 2711, supra, in
cases in which an appeal would lle."

Your request for this opinion deals mainly with the sub=-
ject of sufficlency of the evidence, but I notice in pearagraph
three you state, "but I would like to know that your office
would sanctlon an appeal, In case a new trial 1s granted on
any ground, other than purely the welight of the evidence." I
call this particular part of your request to your attention
because an appeal mirht lle 1f the court, in rulin- on a motion
for a new trial in which the question of the sufficlency of the
information i1s raised, sranted the defendant a new trial on that
ground alone. Otherwlse, the State would not have the right to
prosecute an appeal.

Cenelusion.

It 1s the opinion of thils department that the State can
only appeal in & criminal case where an indictment or Informa=-
tion 1s adjudged insufficient upon demurrer or exception, or
where Jjudgment thereon 1s arrested or set aside becauase of the
Insufficiency of the indictment or information,

Respectfully submitted,

We DRADY DUNCAN
APPROVED?$ Assistant Attorney General

We O. JACKSON
(Actlng) Attorney General
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