
CRIMINAL LAW : State has right to appeal only when · 
information or indictment is adjudged 
insufficient , or where judgment thereon 
has been arrested or set aside because of 
the insufficiency of the indictment or 
information. 

onora.blo Llyn . .>ra.U.fo .. :<l 
.i.Jrosocutin'· Attorney 
Phol po county 
Rollu , !. ic Ot.hlri 

)Car S:!.r : 

This depart ment is i n receipt of your request for an 
opinion , based on the follow~ng statement of facts : 

11 .e tr::ed the above-mentioned case 
.i.n tho Circuit Court of Laclede County 
for four days last week , c.nd tho Jury 
found t ho defendant t;uilty, and assessed 
his punl.J'l.-ne:nt at 25 years in the Stnte 
Penitentiary . T'h.e charge t?as murder in 
the fi1st do~re~ , ~y sa.turatin tho 
cloth:i..n· o .... tho brot1er - ln- law of tho 
defendant ;~th korosone and oottinc hi~ 
on f:i.re , 1-.ooul tinr; in !lis death tho 
oa.1o "la :,- , ...,.rc:l 31 , 19<:5 , the churt;o 
i'u:..•ti.l·.:n' 1~vok1n0 t ho ha.i.)1 tual criminal 
act , ani settin~ out sovon previous 
pon: tcnt:o.ry tor-.. 1s ooi·vod by t~1o dofond­
o.nt . J laudo .oo...ls of Richland , and 
E'raclshaw o.·1d lielda of Lebanon , repro ­
son tod t '1e defer. b .n t . \fto t }lO vordl ct 
was returned , JuJge F:'.o.r ton, oofore Vlhon 
t . ., casu \TO.s tried , o.llO\IOd t 10 de fendant 
t hirty days to fil e a motia1 :or a neu 
trial . In con.noct!.on \Tith extending tho 
date for f'.: l i ng t!lo motion for a new trial , 
tho Judce made certain cornn.u ta about tho 
suf !'icioncy of tho c..:.rcumotantial ovidonco , 
which i ndics.tod that he might s tstain tLlO 

Not:i..oa and c;rant t he defonclant a new t r ial , 
for error i~ not hav1n; ous ta.lnod the do­
mui'rOl' t o tho evidence . 
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"Th~s i::; a case t 1 t. '1as attroeted 
muc.! o. ttont:.o:1 , o.: t:10 pcorylc of Rolla 
a· • l he lps ~;otm ": , ;o!1orall:t , a:~c vc:-y 
· .u.c:'l .:n tore s tecl __ 'l suo inc · a one1 >o 
uac~~ to t .. 1e pu 1i c.r.. t::.s 1 ~· w . c,re he )0 -
lon_,s . \, .dle 1 t .:. o true t'.H: evicJ once 
~ac circu atantial , ;0t ~ ~rc was o lot 
Of it , includlnr• de~.:nito throats t!lado 
by the da~endo.nt o.~ ~ccent nc o~ hour 
boforo tLlO fire . I a..:'l c e ini tely sure 
in "lY onn mlna t·,t:.. t tho CLnviction wm:tld 
stand up , so far t'!G t' sufficlonc.- of 
t:1e evidence to mo.l:c a prima fo.cio case 
is concerned . 

"'.:'ho t1in"" J nm lntcrc:.;te· 1'1. it the 
posslbll~ty o: un o.p~enl nrosccutod by 
t .. e Stu te , from t .1c rulin o... "10 ~,;curt 
suctaini~ · the mot ~on fur a n~w trial , 
in the event that t.~ Court docs -ra~t 
a nm: trial . I p:"oeur.le t!1e Stat.e-1 would 
l•.ove to n. ~·or t'1c cont o'!: tho bi ll of 
e.>:cc '1~;iono , :f we ta::c t'H3 appeal . I 
ucc~ com r .::-ty- fo .• ' Y!.i •;nesoes , unJ. t.1c 
tr:nl ha. vln. · la.ctctl .1.'our clays , t 10 co~1ts 
of ouc: an a~pcal w~uld no.tu~ally uo con­
sJ.dcru'vlo . ...here :..s c tromendouo local 
into .. os~ :n the case , especially d o to 
t:~c .. .'ac;t t hat t :10 evL ... cnco ~howod t l6 
do!'enda.n'.; , an 1a1Jitual eri!n·.nal , 1'1RS 

t.1roatonecl -co ~ .. ill sov~~ral wi tnc~ sos who 
tv:Jtifiod a. a.:nst; llt.r.1 a.t t1c iloarin· !lnu. 
t 10 tr~o.-1 of tno cnoo . If t"13 motion for 
new tr .:..al ls ... ra.'Ylted a.ml no appos.l is 
taken, roa.tly foar tn· t: w'll 1avo 
the c;roa.tost o~ di~'f lcul t: nssur~n·· those 
wltnonsec t.1nt they can so.f6ly ·o o.hoa(l 
nnd a·ain testify a n,nst tho defond~~t , 
o.a t•loy a·~o :lll very r:ueh afraid of :1.: ': . 
I do no-v ·:nm•; w .. 1s. t the i'!.nnl rulin · of 
Julco ,o.rton will .J6 on tho t~otion for a 
new trial , as it will not be o.r ~od until 
I 1D.-:o .1a.:l a l1 ea.sona1:)lo chance to r a.'{6 
n6cessnry p:;:•epo.ro. tion :o meet tho iss,lso 
raised .!..n the 1ot .... )n , Y..lt ::: ,;oul d lP::e to 
l~now tho.t :.,-our o.;1::.ce v:o·. 1 J<:: ~n an 
Q ~pea.l , ~n ca. c n new trial _e ·ranted on 
any ~roun 1, ot .cr tbm pUl oly t:1e t·lei .... ht 

·. 
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of the evidence . " 

In tho cn.so of State v . Co.ra n , 1 8 s . ..• ( Scl ) 457 , l . c . 
459 , 323 :·o . •:>, t'1e Supremo C ot.l~t of' Uioso·~r!. aaid : 

"There was no a ppeal at common l nv1 . 
Tho only autho1·i t:r ::.or an o.pponl oy tho 
state must bo :!'oWld in t he statute . -:~ ~;. ~l- " 

• 

Your attontlon is cal l ed to t he follo~!~ · soctio~s of tho 
Reviucd Statutes o1 • issouri 1039 , whiC; are t .1e on l :y ones doal­
lnr:; y;ith a n t.ppoal by t.1e 3 tatoz 

Section 4142 . 

"The state , in o.ny crim.:..nal prooo­
cution, s .all be allo~:od an o.pp<..a.l 
only in tho case s and under the cir­
cumstancoo mentioned :n t1o next 
succeeding s ect ion . " 

Joct.ton 4143 . 

"When any indict .-·hmt or information 
in adjud5 od i n su "'f .i. c !.ont upon demurrer 
or exception , or \i ... .Jr c. j t: :.Q"lont thereon 
in arrcsto ~ or sot uoido , t~o court in 
w 1ich t: ... v procoedinr;s wore '1ad , ei t hur 

r on its 0\m lmoYJl odgo or from inforna­
·~-.:..on given by tho prosocutin ~ o:ttornoy 
t hat t:wro is rov.sonaole g round to be­
llovo t.!at t 10 defendant cau bo conv1 ctod 
of an O j fenss , if properly c:mr<-;od , may 
cause t no defenda n t to bo c 11 :mi t toJ. or 
ro o"·n:zod t0 ano\-;ar a n~u lnd:ct!"lont or 
1n~orrnation , or if t ... o prosoc ~tin : at­
torney prays o.n a ppeal to an a 1)polla to 
court , the court n!ay, in its d:.ocr•o tion, 
.. : ra t an a ppeal . " 

Soct.i. on 4145. 

"If no appeal be taken by Ol' allowed 
to the state in any caso in which an 
a ppJal woul d l lo on bohal!' of t o state , 
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t ho oroaocuting attorney may a _.)pl y for 
~1d ~rosecuto a writ of orror in t ho 
Supro"'!lo vourt , in 1.:: o mmmo1• and with 
l il::e effect as s uc·"l rn•i t may bo pros -
C'-'tou by the defo.Ja.nt ; but in such 
CL9 ..;) tho lofondant shall not bo required 
to 0'1t02 into a·"..y ro c,.. nizance to answer 
fu~ t \Jl' t o s~..~.ci1 oif 1ae , b'IAt i.L t,_o 
ju~~.'"; 1ont 0.1. t :1o circuit court s'lall bo 
rovoi'sod , t1o ao fonua.nt tay be arrostod 
on warrant and brour,ht before t h o air­
cui t c o'IAr t for jU~..o.GL10 1t , or such othwr 
pr ocood.:.n ;z r.s t.:1c co. .. v 110.~ roqu.iro . " 

The court in t ho Carson case , supra , dlacuosed t he subject 
of appeal by tho State n t l ength a.,J. dof l.nitel ''" def.:.ned the 
State ' s rights and gro·..mds .in t ho prosocutio'1 o ... o.n a peal , and 
i n c on3 tru1n e: tho a~ove sec t ions of thv oi;at tes said , l . c • .::39 : 

"It is pl ain fro'n thooo statutoo 
t at t o at e.. to ma~t appeal from an 
order a.rrost in7, a judr0ont or holding 
an lnfomo.tio":l or inclic t :Jent insuf­
ficient on Je~urror or exception . 
·::. ~r ~; ~(>" 

In the ·o.sc of Sto.te v . Roim:um, 37 s . ... ( .... 1} 075 , t :1o 
St ... te uttc •. tptod to o. "JC~l fro·n lin o.dver.::Jo r '1lin b;j t ' 1o tr.:al 
court on a do urrer fi l ed t o a. p l an. in abo.to'"lont , and t l1o court , 
i n c .... n struillf tlw ota.tutoo , said o.t l . c . ~77 : 

" ·:t- ·:~ ::· ·:1- If t'1oro ia a 1y authority 
for such an appoo.l, .i.t m::.t be dorivod 
~rut: • a strict co~ .. :Jtruc t .:o 1 o... t ho aoc ­
t.'i.on o.f tho statuto allonirig o.ppoals . 
3to.to v . c l:pper , 1 -~ o . 471 , 476 , 44 
S . ·, . 2G4 . hevortin, to th_ t aoc t _ .->n , 
v1o find thnt t he a. pea.l .:o pe:-titted 
only ' when any lndictm1 ,1t or :.n ... orr.1o.tion 
io td j ud ; ed :!..::1sufficl cnt l pon do·aurror 
or exception, or \'1 :.oro judgment t hereon 
io a:r•r.J . to or s ot a.oido . ' In tho tn­
ato. 1t case .: t i s )a tent tha t t:1o infor -:na -
t ~ .. ~ j ' d 1 I'#> • .f t _on wan no ... a.u. uaGe nsu .... _c .... cn upon 
de·mrrer c r excopt:!.on . !To j u-lQ.,ont 
t '1creon \";a3 a.rrestod o ..... :J~;,t a.sidc . No 
one of the three t '1ln[ s occurred whi ~h 
would ·1 vo rise to t he ex'Jressod ri --;l1t 
of appeal . * * * *" 

·-



In t:10 cnne of. !:>tate . ., . 1trcll , 4G s ., .. ( 2d) !.:88 , l . c . 
5 ... g , t c c urt , j n follo\:in- t~e au :: ... ori t~· o:!. tho vo.l~ s on case , 
supra , so..: : 

"Tho rlcht of t~e state to an 
appeal .:n th.:. J case s:10uld be ..lphold 
upon t~P authority o: 3tute v . C .rson , 
323 o . t±G , 1 ' .. . . ,1 . (2d) 457 . It is 
trllo t· .at tho order o! t.1o trial court 
~Pl'lta:.:.nin t:1o 1ot.i..o"1 :Lor a new trial 
a ·}pears to sta to t'\/O r;rounds for t ho 
orrtor . l\ut t.-10 second , .. round lD tho 
suppler.wnt of the first , a.nC. t o two 
to~cth0r mo.~o but ono cn~so tor a new 
tr~al . Tho s to. tea reason fol' tno 
or der rras thet tho information d.:d not 
ctl'.to f'npts sufficie t to constitute 
tho felony of abortlon, as it did not 
n.1.lc[;C L~c r:a tl r.:- or ~lTirl OJ.' instrument 
used , ho\: used , or on \Jhat po.r·t of the 
body . ' For tho for•ocoinr reasons ' runs 
the order , ' a.nd for the reason the co~rt 
p0~1itted t.o state to orovo tho ~ind of 
ins trur1ont a•1c.. hm: c.nu. ":wre used over 
t!1c objections of defondo.nt , tho mot.J.on 
for a no~ tri41 is sustained. ' It is 
obvious •; at , to t he nind of the trial 
court , tho objectl ornble te::Jtir'lony would 
he ve boon s..~r.l.; s.!.. ..;l e :!.:: tho ir.fcrmc. tlon 
nad been hel to · 13 9U~ficlcnt . !n t ... o 
t~P.:r>son Case , SUilra , ·ne trial court , in 
oustainin· t'w mot:on for a new trial, 
'(WO ~n like Mann~'>:!~ one principal 1•oaoon 

e.nu ::;wo coroll aries , 7Thic:. to ~eti."lcr naae 
'but ono co.uso r~r t- LJ order , namely t.1o 

ins'lfficionc;r oi' the ::.n:·ormat io.1 . . o 
hold t.1at tile state ut:l.s entitloa to o.n 
appeal in this cage . " 

A rull~~ b~ the trial court ~tut a mot~on for a now trial 
shouL; ·oo sustained becenee t.1e evidence vu1s not su::'ficiont is 
not a upeo.lnhl 0 by t:~c tate . Tn tl1o cnso of' St&te v . arl , 
49 S . \i . (2 .:.) J.IJGO , l . c . lJt;l, the court sa1C::.: 

" V!e have examined tne record in 
co,-ncct" m "7li t·, t"l other ass! ~":le.1t 
(

1 To . 5) ln the ~ot~on for a nou trial 
~- 1 f'inl t!1n t , v1"111c t:10rc v1as o. 
ot:on to qua~, .1. t .. o indictment filed 

by t~e <.tofendo...nt , thio \las withdrawn 
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urio:~ to the tr:..al . 'To domurror \.·as 
f.!.led to t: e :nd.:.ct :c .. t or ovcrr..J.lcd 
b~ the c~~t . ~c Co ::nd th~c at t~c 
concluo:.on o. r;ho t:::·ic.l tho. t tho court 
oustc.inod o. J.cmurror to tho ovL.icmce . 
It is apparent tno.t .the stv..to hau !.o 
rlr;l:t of c.ppec.l in th~s cc.sc { noc:., o.1s 
3732 and 3'7[~ , l . 1. 1g29) a.."'ld the e.p­
oeal ~~ d_sLlDs~d . " 

Sect'.on ·.:.1·.!.5 , ::·.::n·a , deal~ :it;b. tho State ' s rl ~ht to suo 
out a writ of e:-ror , ·.:ili en richt :a onl:.· rranted in a caso in 
w.1ich an appeal u• 1~1 ..... l:v .:m bcb.alf or t.lO S ta to . 'rho court , 
1n discunsin.:; t"1ls sub joct , said. ln t:H~ case or Sta. to v . 
Beas les , 174 ..... o . G24 , l . c . ~320 , 74 s • .. S51: 

"The question \.'.lie 1 forces i tsolf 
upon our attontlo"l at the outset , ls 
t:1o rir,ht of tho >tatl3 to p!'OSCh;,lto 
a tvrit of error '1. pon t'1c _ .... o.ct;;.. <...:.:. ­
c l osed . Section 27J9 , ijov:sed Stat­
utes 1'"~ 19 , p!'ov~.dec t"1'lt , ' ::.en any 
:!.nd1o ttont i3 qua she::. , or e<lj .ld ;oJ 
insuf.:'iciont upo:1 de mrror , or when 
judC"'lent thereon is c.rr<:.:Jted , tho 
court ~n \":':11c:1 tho p:'oc~ccl:'l.' s \VCre 
had , e: thor :'rom its O\.~ irnowlodgo 
or fro, :!.nfO."':"lll tton ~:.von by tl:le 
TJroaol'}u tin-- a tto ··1 .... 7: ; t'1a. t th.;re is 
a ::.~oc.son.:.ble c r .J-t-:ld to bel.:ove t:l:lt 
t !0 de.'cndant ~J."l bo conv.:.cted o_· a:.""l 
offense if pro,?orly cho.r·ed. , -ay 
cause t :1o defcnJ.a'lt to oo co:-J.-:ti tted 
or roco;nized to answer a now indict­
ment ; or i.:' the prosecuttn· attorney 
prays an appeal to tho Supremo Court , 
tho court :.1a;:, :n ito discretion , 
-~rant an appeal . ' The State i o.l­
lo\ved an appeal only 1n t:1o cases and 
under the circumotances mentioned 1n 
the fo.e~oin · section. 

"B-: section 2711 , 3ov1oed .3tatutos 
1. 99 , ' if. no a ppeal be taken by or 
allowed to t he State in any caae in 
which an appeal waul ... l ie on behal f of 
tho Stnto , t .. .iJl O{.C ..,,;_ · attorney may 
apply for and prosecute a writ of error 
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i n t~e Supre~e Court , i n li~o manner 
a:r , v . .!. th li~:o e!'foc t as such writ 11ay 
be prosecuted by the jef undant , ' etc . 
Thin l ast mentioned sect~on was oJi ­
dontly i"'ltc.nded to ,-rant the St,_ to t 10 
r.i h t to brin·~ up a cri. tlnal case oy 
writ of error , a r 1 ·ht ·whi ch t :1is court 
..... old '1au not boon ·ranted ln t·1e conai ­
tlon of the l aw up •.:;o t:1"' ti e of t:1e 
ocisions i1 State v • .Jo':>olanJ , 65 . . o . 

4.07 , an<.l Str· te v . vox , 07 ~.Io . 4G . 

" ,:rits of error are only a:lo,·;eu , 
however , oy sect:on 2711 , s upra , in 
cuses :.1 wnic:_ an appeal would lie . " 

"!our request for this opinion ~ eals o.inlJ w_th t ho s ub­
ject of auffic ienc~ of t~o evidence , oat I notice in para~raph 
t :1ree you a to. te , 11 l ut I would lll:cc to know that your office 
would sanction an a ppeal , in case a new trial is c ranL cd on 
O.'.;) --roun.l , othor t '.an purely t he weight o f the evidence . " I 
call t :J.is pnrticular pp.rt of ~ our r .cquest t o your attention 
because an appeal mi '1.t lle i f t .~.e court , !.r rulin Ol"l o. ,otion 
for a ne'\. trial i n w'1ich tho question of tno sufficiency o: tho 
informa t lon is raised , ~·ranted tno defendant a new trial on tha.t 
r round alone . Ot '1erwise , the 3ta.te woul d npt have tho richt to 
prosecute an a ppeal . 

C nclus ion . 

I t is the opi'1lon o!: this depart~nent tht:. t t!1e Sta to can 
only a ppeal i"'l a crl~ll"lnl case where an i"'l~ic~ent or ·~for a ­
tlon is adjud ed insufficlont upon demurrer or exception , or 
w'1ero jud.r-;mont t.10reon is o.r r cs tc ...... O!'' set o.sL:lo because of tt1o 
insufficiency of t!1o indic t ment or lnfoiT.o.tion . 

Respectfully submltteJ, 

\. . r ..... A;)'.: Du1J~A:~ 

APPHOVT.J : Assistant Attorney General 

,, • 0 . C: ACl .... 
(Act~nG) Attorl"loy Gener a l 

Wl3D : ml 


