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ilonorable Llyn Bradford
Prosecuting Attorney
Phelps County

Rolla, lissouri

Dear Sir:

Your letter of November 26th, 1945, requesting an
opinion from this department, reads as follows:

« "Recently, & group of citizens of Phelps
County, taxpayers, and in all other
respécts qualified under the statute as
petitioners, submitted a petitlion to the
County Court,/asking for a special elec-
tion to be/held in this County, for the
purpose of letting/the people vote on a
proyoaod bonded indebtedness in the sum
of 400,000, for the conatruction of a
new Court House and County Jall., The
statute requires such petition %o be
signed by at least 100 teaxpayling citizens
of this County, and there were nearly 400
that signed this petition. The pstition
specifically asked the County Court to
order a special electlion, but notwithstand-
ing that fact, the County Court made an
order for such electlon to be held at the
next Primary Election date in August, 1945.
# % % One member of the County Court, to-
gether with a number of the petitioners,
have requested that I obtalin from you an
opinlon as to the validlty of the order of
County Court in delaying the election until

the next Primary. # * * I would appreciate
your views on this question, # % # % % = ="
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The applicable part of Sectlon 3292, R. S, Mo. 1939,
dealing with the calling of speclal electlions to determine
whether an indebtedness for the constructlion of a courthouse
and jall, appears as follows:

"henever 1t may become necessary for
any county in this state to incur an
indebtedness in excess of the Income

and revenue provided for 1n one year,

for the purpose of bullding a court
house or jall, or for the purpose of
repairing or rebuilding a court house

or jall partially destroyed by fire,
earthquake, storm or in any other
menner, or to establish in any city

or village in any county a publiec

county hospltal wherein persons other
than the indigent infirm may be

treated, it shall be lawful for any
number not less than one hundred of

the qualified voters of such county

who are taxpayers therein to present

to the county court of such county a
petition in wiriting setting forth the
object and purpose for which the in-
debtedness 1s desired to be incurred,
and whether it 1s desired to issue

bonds in evidence of such indebtedness,
or to pay the same in a given number

of years, to be stated in the petition,
by the direct levy of taxes at a rate
over and above the amount limited in
section 11 of article 10 of the Consti-
tution of the state of lissourl, and ask-
ing that an election be held to authori,e
the Incurring of such iIndebtedness or the
levying of such taxes. Upon the presen-
tation of such petitlion it shall be the
duty of the county court of such county
at any term thereof to order that an
election be held for the purpose set
forth in the petition, which order shall,
among other things, specify the time,
place and purpose of the electlion. Such
an electlion may be a speclal election,
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or 1t may be held on the day of any
22!%521 or peneral election author-
ized to be held by tﬁq Taws of this

gtates = # & ¥ % ¥ B F e % # W "

(Emphasis ours.)

(3)

Historically, provisions simllar to the above sectlion,
3202, originated in the Laws of Missourl 1879, pages 193
and 194, pars. 2 -and 3, later appearing in Sections 852 and

855, h.- S. NO. 1883-

Section 852, R. S. Mo, 1889, provided in part as follows:

"t #% &+ Upon the presentation of such
petition 7t shall be the duty of the
county court of such county, at a
regular term thereof, to order a
special electlion for the purpose set
forth in the petition, # = # 3 « &

Section 853, R. 5, Mo. 1889, in part contalned thls

proviso:

"Provided, that such election may be
held at the same time of holding the
general election for state and county
officers, i # i % 4 # % ¥ * & & & %"

The above quoted parts of Sections 852 and 853, R. S.
Mo. 1889, oontinued in our !Missourl laws untlil theilr re-
vision in the Laws of Ilissouri 1919, page 172, and Laws of
Missourl 1921, page 162, wherein the provisions as set forth
in Sections 852 and 853, supra, were combined as they appear
today in Section 3292, R. S. Mo. 1939, and the same provision

as contained in Section 3292, supra, provides that:

"t & & Upon the presentation of such
petltlon it shall be the duty of the
county court of such county at any
term thereof to order that an election
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be held for the purpose set forth in

the petition, which order shall, among
other thinga, specify the tlme, place and
purpose of the electlon. Such an electlon

" may be & specilal election, or it may be

held on the day of any primary or general
election authorized to be held by the
laws of this astate: #* #* ¥ & % # i % e "

In the caae of State ex rel, Witmer, et al. v, Conrad,

et al.,

147 !lo. 654, 1. c. 660, the Supreme Court of

iissourl,

in a mandamus aotion to compel the county court to call a

speclal election on the proposition to incur an indebtedness
to build a jall, in construling the duty of a county court to
call such speclal election, held as follows:

"Though 1t is true as asserted in appel-
lants' first contention, that the time

for calling an election as provided for
under sectlon 852, supra, is vested in

the county court, 1t by no means follows
that because the petitioners designate a
time within which they desire an election
to e held as prayed for in their petition
filed wlth the county court (for such elec-
tion), the county court could make that an
excuse for falling to order an electlion
that otherwise should have been ordered.

"That request or suggestion in relators'
petition nelther served to divest the
county court of its authority to fix the
time when the electlion should be held,
nor did 1t furnish a legal justification
for the court's action in absolutely re-
fusing to call an electlon, made impera-
tive by sald action when the requislte
nunmber of qualified voters and taxpayers -
petition for same. It is not the sug-
gestion of the petlition without the range
of the statute, but the request and prayer
thereof within the compass of the law,

upon whilch the court must make its final
order.
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"The petition could not have been so
framed as to have taken from the county
court their discretion as to when the
election should be held, nor to have re-
lieved the court from the duty of order-
ing an electlon, 1f the petitlon stated
the requisite jurisdictional facts, and
was signed by the requisite number of
petitioners.

"Nor does the right in the judges of the
county court to fix and name the time

for the calling of an electlon under
section 852, supra, imply the right to
refuse nrbitrar?iy to fix or name any
date whatever, and thus by refusal defeat
an electlon, that should have been called.

"That discretion is purely ministerilal,
and when the jurisdictional facts in the
petition have been set out and made to
appear, and upon which the court has
exercised its judiclal functlons, 1t can
not withhold the exercise of a minister-
ial discretion to defeat its judiclal
finding."

In the above case the Sectlion 852 referred to is
Section 852 of the Revised Statutes of 1889, which we have
quoted above in the body of this opinion, and it was plainly
held that the discretion as to when the election should be
held is vested in the county court. The court further held
that the section did not imply the right of the court to
refuse arbitrarily to fix or name any date wha tever, and
thus by refusal to defeat the purpose of the section.

However, 1t must be realized that the Legislature has
purposely glven thils dlscretion to the county courts and
the reason for the discretion may have been based upon the
fact that, during certain seasons of the year, especially
in rural sections, weather conditilons, or other conditions
that the court may recognlze, might prevent a large number
of the qualified voters from partlcipating in the special
election, Also, the county's financial condition, of which
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the county court necessarily has superior knowledge, might
make 1t advisable to hold the special bond electlion at the
same time as a primary or general election In order that the
court may keep the costs of elections within the amounts set
out in thelr budget.

CONCLUSION

Therefore, it is the opinion of this department that
the County Court is acting within its powers when, upon
proper presentation of a petition, to call a speclal elec-
tion to vote upon a proposed bonded indebtedness for the
constructlon of a new courthouse and county jall, it orders
such electlon to be held at the next primery election date.

Respectfully submitted,

A. V. OWSLEY
Assistant Attorney General

APPROVED:

J. E. TAYLOR

Attorney General
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