
ELECTIOUS: 
COUHTY COURTS: 
COURTHOUSE AND JAIL BONDS: 

Time of calling of special 
election , upon proper presentation 
of petition, vested in the County 
Court . 

Deco tber 29 , l <J45 

wnorable Ll yn Bradford 
.~.'rosecutinG Attorney 
l~helps County 
Rolla., tiissouri 

Dear Sir: 

Your letter of :~ovember 26t~, 1945, reques t irr; ~'1. 
opinion f r om this department, reads as follo~s: 

, "Recently , o. croup of ci tizeno of Phelps 
County, taxpo.yers , o.nd in all other 
resp~cto qualified under the statute as 
petitioners, submitted a petition to t ho 
County Court,~sking f or a s pecial elec­
tion to be~old in this County , f or t h e 
pur pose of lotting t he people vote on a 
proposed bonded i ndebtedness in the sum 
of 400, 000 , for t ,_1e construction of a 
n ew Court House and County Jai l . Tho 
statute requires such ~etition ·co be 
s :cned by at least 100 taxpayin~ citizen s 
of this County, and t here were nearly 400 
t hat aimed t~s petition. ~he petition 
s pecifically asked t he County Court to 
order o. special election , but notwithstand­
i ng that fact , t ho Count y Court made an 
order for such election to be hold at t ... 1e 
next Primary ~loction date in August , 1946. 
:t- h" -;~o One mo ,1ber of tho County Court , to­
get her with a n~~ber or t he Qctitionors, 
:~ve requested that I obtain from you an 
opinion as to tho validity of t he order of 
County Court in delaying t he election until 
t ne next Pri1ary . • :· ·: I would appreciate 
your vievrs on t h is question . *' ~ .~ ,;. ·:- :!- ~ " 

Fl LED 

II 
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The appl icable part of Sect ion 3292, R. S . · .o . 1939 , 
dealinG nith the calling of s pacial elect ions to determine 
wl~ther an indebtedness for t he construction of a courthous e 
and jail, appears as fo llows: 

"Hhenever it may become necessary for 
any county in t h is state t o incur an 
i ndebtedness in excess of t he incomo 
and r evenue pr ovided for in one year, 
for the purpose of bul l ding a court 
house or jail, or f or t ho purpose of 
repa i ring or rebuilding a court house 
or jail parti ally destroyed by fire, 
earthquake, storm or in any other 
manner, or t o establish in any city 
or village in any count y a public 
count y hos pital wherein persons other 
than t he indigent infirm may be 
treated , it shall be l awful for a ny 
number not loss t han one hundred of 
t he qualified voters of such county 
who are taxpayers t herein to present 
t o t h e c ounty court of such count y a 
peti tion in v~~tlng setting forth t ho 
object and pur voso for Which t he in­
debtedness i s desi red to b e incurred, 
and whether it is desired to issue 
bonds in evidonce of s ·..tch indebtedness, 
or to pay the s ame in a e iven number 
of years , t o be stated in t he petit ion, 
by t he dir ect levy of taxes at a rate 
over and above the amount limited in 
section 11 of article 10 of the Consti ­
t ution of t he state of Uissouri , and ask­
ing t hat nn el ection be held to a uthor i7.e 
t he incurring of such indebtedness or t h e 
lovyine of s uch taxos . Upon t he pr esen­
tation of such pet ition it Shall be the 
duty of tho c ounty court of s uch count y 
at any term t her eof t o order that an 
election be held for t h e pur pose s ot 
f orth 1n the peti tion , \'lhich order shall , 
among other t hings , s pecify t he t ine , 
place and pur pose of t h e elect ion . Such 
an elect ion may be ~ spacial election, 
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or 11 may be ~ .£!! ~ day of any 
primary or General election author­
ized to be hold by t he laws of this 
state: -:~ ::- '" .:· ::· "' .:· .1- ~ ~ } ·" ~ r" 

(Emphasis oura . ) 

{ 3) 

Ilist or ically, pr ovisions similar t o t ho above sect ion, 
3292 orig i nated in tho La.r.rs of Missour i 1879 , pages 193 
and i 94 , par s . 2 and 3 , later appearing in J oction s 852 and 
8 53, n . S . :~ . 1889 . 

Section 852 , R. s . Mo . 1889 , provided in part as follows: 

" -~ :1- .:· Upon t he presentat ion of s uch 
pe t ition , t shall bo tho duty of t he 
county court of such count y , at a 
rec ular term t hereof , to order a 
s peci al ~lection fo r t he pur pose set 
f orth in t he petition. :l- ·~' • ·: • .:-" 

Section 8 53, J.t . S ~ ~.to . 1809 , in part contained t his 
pr oviso: 

" Pr ovided, that suc h election rnn.y be 
held at t ho aruma timo of holdinc t h e 
general election for state and count y 
officers . :~ ;- :- -~ .;- .~ .;- ·:· .:· .~ ·" · <- " 

The above quoted parts of Sect ions 852 and 853 , R. s . 
Mo . 1889 , continued i n our Ltissour i la\1s until t heir r e­
vision in the Laws of •. lissouri 1919 , page 172, and Laws of 
1U ssour i 1921 , pae;e 162, whoroin t he pr ovisions a s set forth 
in Sections 8 52 and 853 , supra, wore combined as t hey appear 
t oday in Section 3292 , R. s . 110 . 1939 , end tho samo pr ovis ion 
as contained in Section 3292, supra, pr ovides t hat : 

" .. :- ·" Upon t he pr esentation of such 
petit ion i t shall be t he du t y of t he 
county court of suoh county at any 
term t .:1eroof to order t hat an election 
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be held for t 11e mr .._)ose set f or t h in 
t he petition , w ... 1ich ordor shall , runonc; 
other thint;s , specify t he time , place and 
pur pose of tho election . Such an election 
may be a special election , or it nay be 
he ld on t he da., of an~ ) rimary or c: eneral 
election authorized to be held by t he 
la·ws of t~lis atato: : ~o •· ;. ,;. ~ ,<- ,:. :· ... :- .:- " 

In the case of State ox rol . ~itmor , et al . v . Conrad , 
et al ., 147 . . o . 654, 1. c . 660 , t he Supreme Court of :-is oo·~rl , 
in a mandamus o.ction to compel t i1e county court to call a 
special election on the propos ition to incur an indebtedness 
to bulld a jail, in constr uinr; t'1e duty of a county court to 
call such spoc.:al election , held as follows: 

"Thour·h it is true as asserted in appel ­
larts ' first contention, that the time 
for calling an election as pr ovided for 
under a ection 052 , SUTJra, is vested in 
t ho county court , it by no means follows 
tl~t because the petitioners designate a 
t ime within which they desire an election 
to bo held as prayed for in their petition 
filed with t'1e county court (for such elec­
tion) , t ho cow1ty court could make t hat ar ... 
excuse for falllnr to order an election 
that ot 'lerwise s·1.ould have been ordered . 

"That request or sum:rest ion in relators' 
petition neit •.lor served t o divest the 
county court of its author i t y to fix t ho 
tL-:1e wha t:1e elect ion snould be held , 
nor did it furnis'l a l ocal justification 
for the court's action tn absolutely re­
fus inG to call an election, .:1ade 1mpora­
ti ve by said action when t '1e requioi te 
number of qualified voters and taxpayers 
pet:tion for sru1e . It is not t ho suc;­
ses t ion of tao '1ot 1tion without t 11e ran ;e 
of t ho statute , but tho request o.nd prayer 
t hereof within t he compass of tho law, 
upon which the court must ma:c:o its flnal 
order . 
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"The petition could not h.a.ve been s o 
fra.:n.ed as to have taken from t h e county 
court t heir discretion as to when t ho 
election should be hold, nor to have r e­
lieved the court from t he duty of order­
ing an election, if t he petition stated 
t~e requis i te jurisdictional facts, and 
was signed by t ho r equisite number of 
petitioners . 

"Nor does tho r isht in the judges of t he 
count y court t o fix and name the time 
f or t h e calling of an election under 
section Q52 , su?ra, impl y t he r icht t o 
r efuse arbitrarily to fix or namo any 
date whatever , and thus by refusal defeat 
an electio::J. , that shoul d have been called . 

'.'That discretion i s purely minister ial , 
and when t:.~.e jur i sdict ional facts in t he 
petition have been s ot out and made t o 
a ppear, a nd upon wh1 ch the c curt has 
exercised its judic i al functions , i t can 
not withhold t he exorcise of a minister­
i a l discretion t o defeat i ts judic:al 
findln6 . " 

( 5) 

In t he above case the Section 852 r eferred to i s 
Section 852 of t ho rlovised Statutes of 1889 , \'.!h.ich v1e have 
quoted above in t he body of' this opinion, and it was plain l y 
hold that t he discretion as t o when t he election should b e 
held i s vested in the county court . The c ourt f ur t her held 
t hat the section did not impl y the r ight of t he court to 
refuse arbitrarily to fix or name any date whatever , and 
..,hus by r ef usal t o defeat t he pur pose of t ho section . 

However , i t must be r eal ized t hat t he Legislature has 
purposely e;iven this dio crotion to t he c ou'l.t y cour ts and 
the reason fo r t ho d iscretion may have been based upon t he 
fact that , dur ine; certain seasons of t he year, especially 
in r ural sections, weather conditions, or other conditions 
t 11at t he court may recognize , mlzht prevent a large number 
of the qualified voters f r om part i c ipating in t'"le suecial 
election . Also , t '1e county' s financial condition, of which 
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tl1o county court necessarily has superior la1owledge, mirht 
ma~e it advisable to hold t he special bond election at the 
saue tLae as a prL . .ary or general election in order that the 
court ~ay keep tho costs of elections within the amounts sot 
out in their budrot . 

Cv!'~CLUSIOU 

Therefore, it is the opinion of tllis depo.rtr.1ent that 
the County Court is aotirt(5 within its powers when, upon 
proper pres entation of o. petition, to call a a ~ocial elec­
tion to votG upor a proposed bonded indebtedness for the 
construction of a new courthouse and oo~1ty jail, it orders 
such electior.. to be held at the n ext ~rL.lllry election date . 

APPROVED: 

J . E . TAYLOR 
Attorney General 

AVv:CP 

Respectfully submitted, 

A . V. a. :SL:t.'Y 
Aaelstant Att orney General 


