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Codar County 

l 

ftoclton , Missouri 

Dear Sir : 

I . Your letter to the Honorable J . E . Taylor , Attorney 
General of lAi seouri , Jefferson City , ll i esouri , ':"Jhich is as 
follows: 

"""e have 1n 
district in 
buildint s , 
belonged to 

our county a consolidat ed school 
which was a n~~ber of school 
hich b6fo re the consolidation 
othor di&tricts . 

These bu_ldinga were no t used f or the r ea eon 
the students attend ~he consol idated school 
s o they were sold , and tne money pl a ced in 
the bu1ldin(. fund . 

Would it be legal for t he consolidat en dis­
t r ict t o ch3ck on this builctin~ fund t o 
pay f or i t ens ordinarily paid out of the 
incidental fund ? 

If the consolidated district woul d draw a 
warrant on the building f und, tranaferrinf 
the money recei vod fror.. t he sale of ~..he se 
buildings , in to t ho incidental fund would 
the war~ant Je sufficient evidence to pro­
t ect the county trea ailrer and would the 
transfer be pro per . " 

ho.s been received and was for arded t o this depart nent for 
consideration , answer and opinion . 

II . Plea se be advl ~ed , -

(A) Th t rection 10471 , R. s . o . , 1939 , provides 
~n part , as follows: 

"* * *Whenev c tho;; ·e !.s 'ioi t.hin t he dis ­
t rict an J school pr oiJe rty tha~.. is no 
longe r re~uired f or the use of the dis­
trict , the bo ·rd is hereby authorized 
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to advertise, sell and convey t he same, 
and t ~ proceeds derived th! ref rom shall 
be pl a ced to the credit of the building 
fund of such district." 

(B) Section 10366, p . 893, Laws of Hi ~souri, 194~ , 
provides in parts, a s follows: 

( l)"All school moneys r eceived by a school 
district shall be disbursed only for the 
purposes for whi ch they were levied, col ­
lected or ·received . There is hereby created 
the following funds for the accounti ng of 
all school moneys: Teachers • Fund, Inci­
dental Fund, Free Textbook Fund, Build• 
ing Pund, Sinking Fund, and Interest Fund . 
School district moneys shall be disbursed 
only through warrants drawn by order of 
t he bo a rd of education. Each warrant * * 
shall specify the amount to be paid; * * 
for what purpose * * *• No warrant shall 
be drawn for the payment of any school 
district indebtedne ss unles s there is suf­
ficient money * * *·" 
"The warrants drawn shall be in the fol ­
l owing forms . " 

Here ia set out in t he section, different warrants 
for various funds, including t he Building Fund , 
which is as followsa 

BUILDING FUND 

$ . • • • • No ••••• 

Treasurer of . • • • .County, Missouria 

Pay to •••• , or order, the sum o r • •• 
dollars, for . • • .furnished in the re­
pair, furnishing or erec ... ion of a school­
house in di s t rict No •••• , out of any 
moneys in your hands belonging to the 
building fund of sai d district. 

Done by order of t he board , this . 
day of • • •• , 19 •••• 
• ••• • , President . • • • • • • 

• • 
Clerk . " 
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(2} "* * * All money derived from taxa• 
tion or received from the s tate for the 
erection of s~hool buildings, from sale 
of school sites, schoolhouse or school 
furniture, from insurance, from sale of 
bond~ shall be placed to the credit ot 
th~'Building Fund' • * * *" 
(3) "* * * No treasurer shall honor any 
warrant unle ss it be in the proper f orm, 
and each and every warrant shall be paid 
from its appropriate fund, as provided by 
law. * * *" 
(4) "* * * Provided further, t hat t he Board 
of Directors shal l have the power to trans­
f er from the incidental to the building 
fund such sum as may be necessary for the 
ordinary repairs of school property: Pro­
vided further, that after all incidentii 
obligations are paid, the board· of direc­
tors shall have t he power to transfer such 
portion of the balance remaining in the 
Incidental Fund to the Teachers ' Fund as 
may be necessary. * * *" 

III . (A) In Crow vs . Consolidated School District No . 7, 
36 1 s . w. (2nd), 676, the court held, as followsc . 

(1) "Power of board of consolidated school 
district to establish schools necessarily 
carries with it power to abandon other 
schools no longer r equired." 

(B) In Corley vs. Montgomery, 46, s . w. (2nd) 283, 
the court held, as follows: 

(i) "In absence of positive statute to 
contrary, board of city school district 
i mpliedly has discretionary power to dis­
continue use of any property not being 
required." 

I V. (A) In Consolidated School Diet . No. 6, of Jackson 
County vs. Shawhan, 273 s. w., 182 , the court held, 
as follows : 

(1) "Powers of board of directors of school 
district are limited to those expressly 
delegated, in respect to application of 
separate funds, directors are personally 
liable tor misappl ication of moneys in 
teachers• fund to purposes other than 
payment of teachers." 
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(2) "Where teachers in school district 
still have claim against district for 
part salary, school district is en­
titled to recover against directors 
for misappropriation of teachers' 
fund , although district has never 
been called on to pay balance . " 

(3 ) "Directors of school district are 
liable for misapplication of teachers' 
fund to pur poses other thap payment of 
teachers, notwithstanding it was done 
in good faith and without willful 
intention." 

(B) In School District No . 45 of Pemiscot County vs . 
Correll, 286 s . w., 136, the c ourt held , as follows: 

(1) "Action a gainst county treasurer, 
who has not given bond , required by 
Rev. St. 1919 , Sec. 11188 , to recover 
school distr ict funds , illegally paid 
out , may be maintained, though no war-
rant has been drawn, presented, and re-
fused, and though treasurer's term has 
not ex pi red . " 

( 2) "School district, a body corporate, 
under Rev . St. 1919 , Sec . 11197 , haa 
capacity to sue county treasurer to re­
cover school funds illegall y paid out.'' 

(3 ) "Establi shed illegal practtce of 
permitting clerk of school board to 
sign president ' s name to warrants held 
not to estop school district from aa=­
aerting claim a gainst county treasarer 
for money illegally paid out on war­
rants so drawn, in view of Rev. St . 
1919 , Sees . 11222 , 11223." 

v. I t would seem that the board acted wisel y in the sell­
i ng of the abandoned school property and placing the proceeds 
of the sale or sale s , in the Building Fund of the School Dis­
trict. 

VI. From the foregoing quotations of the law and court 
decisions , I am unable to find any delegated authority, that 
the School Board has power to t r ansfer Building Fund to any 
other fund or funds . 
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VII. However, it seems from the provisions of the law that 
it is possible to transfer Incidental Funds to almost any other 
fund or funds , which is probably why the Legislature did not 
delegate power to the board to transfer Building Fund to Inci­
dental Fund. 

CONCLUSION 

VIII. Therefore , it is the opinion ot this depart ment that 
a School Board of a Consolidated School Di strict has no 
authority to transfer the Building Fund to the Incidental 
Fund, and it a Board of Education should attempt to do so , 
the fund would not be transferred, and the County Treasurer 
paying out Building Fund tor any purpose not enumerated in 
the l aw, even t hough allegedly tranafarred to t he Incidental 
Pund, would constitute an illegal act, and would be liable 
personall y and on his bond, for such misappropriation or 
conversion . 

APPROVED: 

J. E . '!'AYLOR 
Attorney-General 

HJS:DC 

Respectfully submitted, 

HAR'Q'Y J . SI'I.L~BU~ 
Assistant Attorney General 


