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Honorable Joe W. Collins
Prosecuting Attorney
Cedar County

Stoekton, Missourl

Dear &irg

I. Your letter to the Honorable J. E. Taylor, Attorney
General of lisesourl, Jefferson City, Miessouri, which is as
follows:

"We have 1n our county & consolidated school
district in which was a number of school
bulldings, which before the consolidation
belonged to other districts.

These bulldings were not used for the reason
the students attend the consolidated school
80 they were scld, and the money placed in
the bullding fund.

Would 1t be legel for the consclidated dis=-
trict to check on this bullding fund to

pay for 1tems ordinarily pald out of the
incidental fund?

If the consolidated district would draw a
warrant on the building fund, transferring
the money received fror the sale of these
bulldings, into the incidental fund would
the warrant e suflficient evidence to pro=-
tect the county treasurer and would the
transfer be proper,"

has been recelved and was forwarded to this department for
consideration, answer and opinion.

I1. Please be advised, =

(A) That Section 10471, R. S. Mo., 1939, provides
in part, as follows:

"% # wwhenever there iz within the dis-
trict any schcol property that 1s no
longer reqguired for the use of the dis=-
trict, the board is hereby authoriged
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to advertise, sell and convey the same,

and th® proceeds derived the refrom shall
be placed to the credit of the bulilding

fund of such district.”

(B) sSection 10366, p. 893, Laws of Missouri, 1943,
provides in parts, as follows:

(1)"All school moneye received by a school
district shall be disbursed only for the
purposes for which they were levied, col~-
lected or received. There is hereby created
the following funds for the accounting of
all school moneys: Teachers' Fund, Inci-
dental Fund, Free Textbook Fund, Builde
ing Fund, Sinking Fund, and Interest Fund.
School district moneys shall be disbursed
only through warrants drawn by order of
the boerd of education. Each warrant i« #
shall specify the amount to be pald; # #
for what purpose # ¥ %, No warrant shall
be drawn for the payment of any school
district indebtedness unless there is suf-
ficient money # # .

"The warrants drawn shall be in the fole
lowing forms."

Here is set out in the section, different warrants
for varlous funds, including the Bullding Fund,
which is as followss

BUILDING FUND
sun..- NOe ¢ o o &
Treasurer of. « + » .County, Missouris

Pay toe« o« ¢ ¢, Or order, the sum of. . .
dollars, for. « « furnished in the re=~
palr, furnishing or erec:ion of a school=-
house in distriet Noe. « « o, out of any
moneye in your hands belonging to the
bullding fund of sald district.

Done by order of the board, this. . .

day of. « vy 19¢ o oo
« » « o oy President. * s e e ey Clerk."
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11I.

Iv.

(2) "# # * All money derived from texa-

tion or received from the state for the
erection of school buildings, from sale
of sechool sites, schoolhouse or school
furniture, from insurance, from sale of
bonds, shall be placed to the eredit of

the\ 'Building Fund', % = %"

(3) "# # # No treasurer shall honor any

warrant unless it be in the proper form,

and each and every warrant shall be paid
from its ngpropriata fund, as provided by
law, % # %

(4) "# # # Provided further, that the Board
of Direectors shall have the power to trans=-
fer from the incidental to the bullding
fund such sum as may be necessary for the
ordinary repairs of school property: Pro-
vided further, that after ail incidental
obligations are paid, the boerd of dirsc-
tors shall have the power to tranafer such
portion of the balance remaining in the
Inecidental Fund to the Teachers' Fund as
may be necessary. i ¥ "

(A) In Crow vs. Consolidated School Distriet No. 7,
36, 8. W (2nd), 676, the court held, as follows:

(1) "Power of board of eonsolidated school
district to esteblish schools necessarily
carries with it power to abandon other
schools no longer required."

(B) In Corley vs. Montgomery, 46, S. W. (2nd) 283,
the court held, as follows:

(1) "In absence of positive statute to
contrary, board of city school district
impliedly has discretionary power to dis-
continue use of any property not being
required."

(A) In Consolidated 8chool Dist. No. 6, of Jackson
County vs. Shawhan, 273 8. W., 182, the court held,
as followss

(1) "Powers of board of directors of school
district are limited to those expressly
delegated, in respect to applicatlion of
separate funds, directors are personally
liable for misapplication of moneys in
teachers! fund to purposes other than
payment of teachers.”
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(2) "Where teachers in school district
still have claim agalnst dlstrict for
part salary, school district is en-
titled to recover against directors
for misappropriation of teachers!
fund, although district has never
been called on to pay balance."

(3) "Directors of school district are
liable for misapplication of teachers!'
fund to purposes other than payment of
teachers, notwithstanding it was done
in good faith and without willful
intention.”

(B) In School District No. 45 of Pemiscot County vs.
Correll, 286 S. W., 136, the court held, as follows:

(1) "Action against county treasurer,
who has not given bond, required by
Rev. St. 1919, Sec. 11188, to recover
school district funds, illegally paild
out, may be maintained, though no war-
rant has been drawn, presented, and re-
fused, and though treasurer's term has
not expired."

(2) "School district, a body corporate,
under Rev. St. 1919, Sec. 11197, has

capacity to sue county treasurer to re-
cover school funds illegally paid out."

(3) "Established 1llegal practice of
permitting clerk of school board to
slgn president's name to warrants held
not to estop school district from as-
serting claim against county treasurer
for money illegally paid out on war-
rants so drawn, in view of Rev. St.
1919, Secs. 11222, 11223."

V. It would seem that the board acted wisaely in the sell-
ing of the abandoned school property and placing the proceeds
ofitge sale or sales, in the Building Fund of the School Dis-
trict.

Vi. From the foregoing quotations of the law and court
decislons, I am unable to find any delegated authority, that
the School Board has power to transfer Building Fund to any
other fund or funds.
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ViI. However, it seems from the provisions of the law that
it 1s possible to transfer Incidental Funds to almost any other
fund or funds, which is probably why the Legislature did not
delegate power to the board to transfer Building ¥und to Inei-
dental Fund.

CONCLUSICN

VIII. Therefore, it is the oplinion of this department that
a School Board of & Consollidated School Distriet has no
authority to trensfer the Bullding Fund to the Incidental
Fund, and if a Board of Education should attempt to do so,
the fund would not be transferred, and the Ccunty Treasurer
paying out Building Fund for any purpose not enumerated in
the law, even though allegedly transferred to the Incidental
Pund, would constitute an 1llegal act, and would be liable
personally and on his bond, for such misappropriation or
conversion.

Respectfully submitted,

HARRY J. SALSBURY
Assistant Attorney General

APPROVED:

J. B, TAYLOR
Attorney=-General
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