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PROSECUTING ArLORNEYS. Prosecuting Attorneys entitled
to receive compensation for
office while legeally holding
title thereto,

/75
January 93, 1944 ?/
/

!
i | FILED]
Honorable C. E. Cobb '
County Clerk, Wayne County
Greenville, Missourl

Dear Wr. Cobb:

Under date of Oectober 25, 1944, you wrote to this
office requesting an opinion as follows:

"W4ll you please hounor the County Court
of Wayne County, Missouri, with your
officiasl opinion on the following subject
matter? _

"'he Prosecuting Attorney of Wayne County,
Missouri, has left his offiee and volun-
teered into the Armed Forees of the U. E.
Army, there 1s no Deputy left in charge,
only occasionally a Stemographer in the
office, he continues to blll the county

for the amount of his monthly salary; 1Is it
legal for the county to pay his salary

when the work ls golng undone, and no legal
representative in the office.

"The above favor is being asked by Order of
the County Court of Wayne County, Missouri.”

The compensation or salary of any offlcer is a matter
which 1s covered by stastute. Absent statutory provision
authorizing the payment of compensation to an officer
he can draw no compensation.

Section 12939 R. S. Mo., 1939, provides for the
payment of compensation to Prosecuting Attorneys.
This Seetlion 1s not quoted herein because it is
known and contains a greet deal of matter not
pertinent to your question.

The rule has long been established in Missourl that
the person who holds the tltle to the offlce 1is
entitled to the emoluments and all of the incldents
pertalining to the office. In the early case

of State of Missouri ex rel. Veil ¥4 Clark,

State Auditor, 52 Mo. p.508 a question was
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ralised as to s—precedent—ofthe payment of salary
to a Judge while a quo warrante proceeding was
pending. The following brief quotation is taken
from 1. ¢c. 512:

s # %« The commission issued to the relator

invested him with the title, and is prima

facle evidence of his right to the o?fIco.
gave him the possession and the power

to exercise its functions, of which he could

be deprived only on due process, 1n the manner

prescribed by law. State ex rel. Vall vs.
Draper, 48 lic., 213. He alone 1s entlitled
to the emoluments of the office, until the
State, by a proper proceeding, has revoked
the authority with which it hes invested him.
Meanwhile the auditor cannot rightfully
withhold the salary.: * *"

The same rule is also stated in the case cf State
ex rel. Chapman v, Walbridge, 153 Mo., 194. This
case involved the payment of salary to a patrolman
in the City of 8t. Louis who had been improperly

ousted from his offiece. The Supreme Court in dis-

cussing his right te recover compensation incident
to the office, state the rule as follows in 1. c.
203:

"The legal right to the office carried with
it the right to the sslary. The board by
its wrongful eact could not deprive him of
this legal right. The right of a publie
officer to the salary of his office, is a
right created by law, is incident to the
office, and not the creature of contract,
nor dependent upon the fact or vzlue of
services actually rendered. (Givens v.
Daviess Co., 107 Mo. 6033 Gammon V. Lafayette
Co., 76 Mo, 6753 State ex rel. v. Carr, 3
Mo. App. 63 State ex rel. v. Brown, 146 Mo.
401; Fitzsimmons v, Brooklyn, 102 N, Y. 536;
Andrews v, Portland, 79 Maine, 484; Memphis
v. Woodward, 12 Heiskell, 499; People ex rel.
Ve Smyth, 28 Cal. 21; Carroll v, Siebenthaler,
37 Cal.l933 Koontz v. Franklin Co., 76 Pa.
St. 154; Walker v. Cook, 129 Mass. 579; Hoke
Ve Hﬂndﬂrﬂon' 4 Dev. (N- C. ) 1; 01ty Counecil
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v. Sweeney, 41 Ga. 463; People ex rel.

v. Brennan, 30 How. Prac. Rep. 417.) Hence,
the fact that the relator after he was
wrongfully and without warrant of law dis-
charged from his position as policeman,

and was theréby and thereafter prevented
from discharging the duties of that positlion,
and did not in fact discharge those dutles
or offer to do so, affords no ground for
denying him his aslary, and the court com-
mitted no error in awarding hin a mandamus
therefor.# i #"

In the later case of Coleman v. Kansas City, 351 Mo.,
254, the following 1s at 1. ce. 267:

"i¢ % % During the time Murray held the office,
he is entitled to the ssalary fixed by law

as an incident to that office. 'Compensation
to a publio officer is a matter of statute,

not of contbaet; and it does not depend upon
the amount of value of services performed,

but 1is incldental to the office.' State ex
rel. Evans v, Gordon, 245 Mo. 12, 1. c. 27,

149 S. W, 638, Also, see State ex rel.

Chapman v. Walbridge, 153 Mo., 194, 54 5. W. 447;
S8tate ex rel, Vail v. Cllrk, 52 Mo. 5’080 # % #"

In none of these cases '8 found a set of facts identical
with the facts stated in your letter.

The Prosecuting Attorney of the county, by his entrance
into the Armed Forces of the United States dild not
forfelt his office.

State ex Inf. McKittriek v. Wilson, 166 S. W. (24) 499,
l. c. 501:

"It 1s our judgment that Wall did not

forfeit his office by being drafted into

the military service of his country. This
would be equally true if he had vohunteered
for the duration, particularly in view of our
universalmilitary service.® ="

Search has been made of all the statutes relating
to the compensation of Prosecuting Attorneys and
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we have been unable to find any statute which
would authorize the refusal to pay the compen-
sation of a Prosecuting Attorney while he holds
title to the office and has not been suspended.

CONCLUSION .

Therefore, the conclusion from the foregoing
authorities is that the salary for the office of
Prosecuting Attorney is to be paid to the person
holding the legal title to the office to the ex-
piration of his term unless he 1s suspended or
ousted from office by a decree of a court of com-
petent jurisdiction before the expiration of his
term.

Respectfully submitted

e O« JACKSON

Assistant Attorney General

APPROVED:

VANE C. THURLO
Acting Attorney General
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