VUNICIPAL CORPORATIONS: Authority to acquire and control real
property for the purpose of operating
airports within and without the State
of lissouri.

)
September 20, 1945 F l L |7 D

)
8

.xr. Hugh Denney, Director
Missouri State Department of
Resources and Development
Jefferson City, Missouri

Dear Sir:

Reference 1is made to your letter dated September 18,
1945, requesting an official opinion of this office, and
reading as follows:

"/e have been reguested on several recent
occasions for information on whether or not
a city can purchase land across a river in
another county or in another state for air-
port purposes. Of course we have beeun un—
able to answer this question, therefore, I
would like an opinion frow your office as
to the legality of a town such as Hannibal
or 3t. Louis buying lend for airport pur-
poses and operating an airport across the
Mississippi River in Illinois.

"I would also like to have information on
the Jjurisdiction of a city like Jefferson
City over an airport developed across the
Missouri River in Callaway County. There
may be a number of such situations arise in
the future and your opinion om this subject
would be of great value in expediting air-
port development."
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Your inquiry resolves itself into two components:

(1) The authority of municipal corpora-
tions to scquire and operate airports
outside their corporate limits but
within the territorial boundary of the
State of Missouri; and

(2) The authority of municipal corpora-
tions to ucquire and operate airports
outside thelr corporate limits and
without the territorial limits of the
State of Missouri.

Certain general observations are equally applicable to
both of the guestions propounded. It is said that municipal
corporations have the comion law power to acquire and hold
property for corporate purposes, the rule being stated thusly
in "Municipal Corporations,™ 45 C. J., page 13526, from which
we guote:

"Among the comuon-law powers of municipal
corporations are the powers to grant and
receive, and to purchase and hold property,
real and personal, for themselves and suc-
cessors., These powers are inherent, or,

as phrased by Blackstone, 'necessarily and
inseparably incident to every corporation;’
but ususlly the charters of municipel cor-
porations or the general statutes in express
terms give theu the power to hold, purchase,
and convey such real and personal property
as thelr purposes may require; and it haes
been said that generally a municipal corpo-
ration may only acquire and hold property
according to the will of the legislature ex-
pressed in the statutes. * * * There is,
however, no generul power to acquire and
hold real estate; but such power is confined
tc the purposes and necessities of the nu-
nicipality. VWithin these limits the power
mey be exercised with freedom, and such title
taken as is appropriate to the exercise of
the power; and the nature of the tenure will
depend upon the purpose for which the prop=-
erty is scquired and used.”
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That the authority of municipal corporations to acquire
and hold real property for thelr corporate purposes has been
granted by the Legislature was declared in the early case of
Chambers v, City of St. Louls, 29 Mo, 543, l. ¢, 573:

"By the first section of the act concern-
ing corporations, (R. C. 1845,) the inci-
uents of all corporations are enumerated,
one of which is 'to hold, purchase and
convey sucn resl and personal estate as
the purposes of the corporation shall re-
quire, not exceeding the amount limited

in 1¢ts charter.' The third section of the
same act provides that 'in addition to the
powers enumnerated in the first section of
tils article, and to those expressly given
in itvs charter, or in the act under which
it is or shall be incorporated, no corpo=-
ration shall possess or exercise any cor-
porate powers except such as shall be neces-
sary to tue exercise of the powers so enu-
merated and given.' L R

"Ilhere is nothing in our statute concern-

ing wills which prohibits corporations from
taking by devise; so that, as to thelr ca-
pacity to ta e by devise, they stand on the
sane ground as natural persons. The seotlion
of the statute concerning corporations above
cited, In which are enumerated the incidents
which result from the c¢reatlon of a body
politic or corporate, must be regarded as a
substitute for the incidental powers which

by the comion law were annexed to every cor-
poration. A corporation can do no act which
is pnot expressly or impliedly autnorized by
its charter, or by the act under which it is
created. The City of 3t. Louis is authorized
to hold, purchase and convey sueh r an

personal estate ag the purposes of the cor-
poretion ghall reguire, nol;_ exceeding the
amount linited In her charter. This is B
tie general law concerning corporations. NO
amount being rixed by her charter, she can
hold as much as shall be necessary for the
purpoges for which she was created a body
corporate, * * * ¥




\
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"It is not denied but that the city,

under her charter, could take all the
lands devised to her within her limits,

if tihe devise hud been to her own use,
uncoupled with the trust to wiich, by

the terms of the devise, it was sub-
Jected, But it is muintained that, as

to the lands outside of ner limlits, she
could only take them for the specific pur-
poses enumerated in the section to which
reierence hag been mude; and it is insis-
ted thut the enumeration of the particular
purposes for which lends may be held be-
yond the limits of the city is an exclu-
sion of &ll other purposes for which lands
thus situsted may be helds But the force
of this argument is broken, when we con=-
sidesr that, independently of the powers
conferred by the charter, the clty had,
under the section of the act concerning
corporations above clted, a power to hold
such lends, without regerd to their local=-
ity, as may be necessary for the purposes
of the corporagtion; and the third scction
of the same gct dscleres that such power
shall be in additlion to any power that may
be conierred by the charter. OStatutes in
pari meteris are to be construed so that
they may all stand. A repeal of the stat-
ute by implication 1s not favored in law.
Lands held by the city beyond her limits
would be held by her as by any individual
proprietor, and her powers over bthem would
only be commensurute with those enjoyed by
private owners. But, by authorizing her to
hold lands beyond her limits for objects
intinately connected with the purposes of
the corporation und highly necessary for her
prosperity und wellfare, it was intended that,
over such places, she should sxercise such
police vpowers as would be regquired lu order
to make thew answer tie purposes for wilch
they were designed.” (Zfmphaslis ours.)

That such authority may yet be exercised by municipal
corporations under the reasoning embodied in the Chambers ocase,
supra, appears from Section 4 of en act found in Laws of 1943,
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page 416, subsection (d), which reads as follows:

®ic order to carry out the purposes for
wiilch it is osgenized, cach corporation
shall lLiave powsr:

¥k R K K &k

"(d) To hold, purchase, mortzage or other-
wise convey such real and personal estate
as the purposes of the corporation shall
require, and also to take, hold and convey
such other property, real, personal or
wixed, as shell be necessary or requisite
for such corporation to acquire in order

to obtain or secure the payment of any in-
asebtedness or liubility belonsing to the
corporation; provided, howsver, tliat such
corporation sh not nold any real estate
for any period longer than 3ix years except
such &s may be necessary rfor carrying on
its lsgitiuate business."

Narrowing the general rules down to the authority to ac-
quire and hold real property rfor alrport purposes, we find that
by the provisions of section 15122, X. S, lio. 1959, specific
authority has been gruunted to wunicipal corporations to do so.
We quote sald scction:

"The local legislative body oi any oity,
including clties under special charter, vile
lage or town in thls state is hereby author-
ized to aocquire, by purclase or ;ift, es-
tablish, construct, own, control, lease,
equip, iwmprove, muintain, opverate, and reg-
ulate, iu whole or in part, alone or Jjointly
or concurrently with others, alrports or
landing lelds for the use of airplunes and
other alrcrult either within or without the
linmits o such cities, villuges, or towns,
and ey use for such purpose Or purposcs auny
property sultuble tlerefor that is now or
mey at any time hereafter be owned or conw
trolled by such city, village, or town."
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This euthority was further exteanded to municipal cor=-
porations under speclal charter, under the provisions of an
act found in Laws ol 1943, Seotion 150125, page 326, which 1is
similar in provisions to the secotlon quoted above.

Further, the General issembly hus declared the acqui-
sition, ownershlp and control of such real property by mu-
nicipel corporations for the purposes mentlioned to be a pub-
lic purpose ond a matier of public¢ necessity. Such declara-
tion is embodied in Section 15184, Re 5. Mo, 1938, which
reads as follows:

"ALy lands soguired, owned, controlled or
occupied by such cities, villages, towns

or counties for the purposes enumerated

in sections 1518Z ard 15183 hereof shall
ant are hereby declared to be acquired,
owned, controlled, and occupied for a pub-
lic purpose and as a matter of publiec
necessity, and such cities, villages, towns,
or counties shall have the right to acquire
property for such purpose or purposes under
the power of eminent domain as and for a
publlc necesgity."

Even aside from the stututory authorization to asquire
and control real proverty for slrport purposes iound in the
gsections mentioned above, namely, Sections 15182 and 151285,

e Be MO. 1939, ve belleve tlie dsclaration that it is e pub-
lic purpose and necesslity, iound in Section 15124, R. S. Mo,
1939, would be ample Justirication Ifor municipal corporations
doing so, particularly when- viewed iun the lighl ol the opinion
of the Supremec Court in Hafner v. City oi Ot. Louis, 161 Mo,
34, l. 0. 43, Trou which we guote:

"Though woong the enumerated charter pow-
ers of the city, el that time in force, no
express power is conierred upon the city of
Ste. Louis o purchase, hold or receive land
for wharil purposes beyond its eorporate
limits, wand witile it is true that the city,
in thet regard, must act within tie ezxpress
or implied authorization of 1ts charter, by
reading its churter powers in connection
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with 1ts general authority under tie stat-
ute, Yto hold, purchase and convey such
real and personal estate, as the purposes

of the corporation shall require, not ex=
ceeding the amount limited by its charter,’
and remembering that no express restriction
is found in the city charter sgainst the
purchase of real estate for wharf purposes,
it would seem that the city, under its gen-
eral statutory power, could receive and hold
such property, beyond its corporate limits,
not prohibited by its cherter, and essen-
tially necessary for the purpose of carrying
out one of its proper corporate functions
and duties, as the establishment, construc-
tion and maintenance of a general wharf
system along its river front, and by further
beasring in mind the fact theat in so doing,
the beginning or termination of a perfect
whar{ system must of necessity involve a
disregard of the exact corporation limits

of the city, as at the particular time es-
toablished. In our opinion the mere direc-
tory power of the charter, as to the right
of the city to purchase, hold and receive
real estate, outside of the corporate limits
of the city, for particular designated pur-
poses, should no. be construed us an abso=-
lute limitation upon the general power con=-
ferred upon the city under section one of
the statute concerning corporations above
cited, to purchase and hold real estate
wherever located, when it becomes necessary
for the purposes of the corporation, The
necessities of the city, under the statute,
constitute ample werrant for the purchase of
lend w&arvvar located, for other purposes
than those designated in its charter. * * *»
(Emphasis ours.?na

With reference to your first question, we conclude that
it is answered by the quoted decisions above and the specirfiec
authorization found in Sectlions 15182 and 15185, . S. Mo,
1939, quoted supra. From these decisions and statutes, 1t 1is
apparent that authority exists in municipal corporations to go
beyond their corporate limits tc scquire and control real
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property for the purpose of operating thereon airport facili-
ties. You have mentloned in your letter of inguiry the fact
that such alrports may be situated in a county other than
that in which the municlipal corporation is located. We do
not consider this meterial, as it is & matter of common
knowledge that in many instances municipal corporations are
located in wore than one county. Ve believe that the gen-
eral rules guoted would obviate the necessity of giving any
regerd to the location of county lines.

With respect to the second question you hove propounded,
we direct your attention to the case of Langdon v. City of
Walla Walla, 193 Pasc. 1, 1. ¢, 5, from which we guote:

“We first inguire, Has tie city of Walla
Walla the power, in so far as its own or-
zanic law ils concerned, to acguire prop-
erty of the nature and for the purpose here
1i questlon, which is situated in the state
of Oregon; that is, do the laws of this
state grant to the city the privilege of
acquiring such property in another state?
In the enumeration or powers of cities of
the second class, to which class Valla Walla
belongs, we read in scction 7612, Rem. Code,
as Tollows:

"r44. Vaterworks: To provide for the erec-
tion, purchase or otherwise acquiring of
wuterworks within or without the corporate
limits of the city to supply auch oity und
its inhabltants with water.

(You will note the authorization contained
in tuls grent is almost identicel with the
euthorization contained in Sections 15122
and 15125, R. S, Mo, 1939, relating to the
matter under consideration.)

"And in section 8005, Rem., Code, the first
section of the act relating to the acquir-
ing of public utilities by cities under
which the city is proceeding, we read:

"t ny incorporated city or town within the
state be, und hereby is, authorized to con-
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struet, condemn and purchase, purchase,
acquire, add to, maintein, conduct and
operste wgteiworks, within or without its

lindts. *

"In so far as this constitutes authority
for the city accuiring and owning property

" of the nature here lua guestion outside of
the city's corporute limits, it manifestly
is authority for the city scquiring snd own-
ing property so situated, iu its proprie-
tary, and not in its yovernmental, capaclty.
That 1s, authority to acquire and owa such
property Jjust as eay corporation, other than
municipal, could exercise ownership over pub-
lic utility property. We {ind nothing in
the orgunic law of our cities suggestlug
{lwt their goverumental authority siall ex-
tend beyond thelr coxporate limits, now,
since &« c¢city®s ownership und dominion over
such property 1s of this nature, and the oity
is ungualifiedly authorized to acquire such
property 'without® as well as 'within' its
corporate limits, we a.e qulte unable to see
that the power of acqulring and owning such
property 1s liuited to property within our
own state.

"The sug estlon that, to ullow & city of this
state to acquire property of tie nabure here
in question lu another state would, in effect,
be o«n assumption of extraterrlitorial Juris-
dictlon, we think is wholly without force, in
view of the fact that the eity's ownership of
such property situated outside its own terri-
torial limits, whetiher within or without this
state, is only the ownership und control over
such property in the city's proprietary capa-
city. OSuch ownership does not, to our minds,
suggest an assumption or extraterritorial
governmental Jurisdietion, either on the part
of the state of ‘“Jashington or of its cities
over property, situated in another statc. ir
the laws of Oregon permit the c¢clty of ''alla
valla to acquire end own within that state
property of the nature and for t.e use here in
question; which as we think will presently ap-
pear, though that is apart from this particular
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inguiry, munifestly we uust presume that
the courts of Uregon will protect the prop-
erty rights the city so permissively ac-
gquires in thet state, tie samwe as they will
probect the property rights ol any other
similar ownership or property therein, and
that, should such protection be reifused by
the Uregon courts, the courts of the United
otates will afford suoh protection,

"The st-te of Oregon uay, of course, if it

86 choose, wituhold from the cities of this
stete tiie right to scguire property in that
state, Just as it may withhold such right
from zny other foreign corporation, but that
Joes pot ergue that this stute has not zgiven
to its cities cuch power ol ncoulsition and
ownership of property as will enzble them to
vecquire property in Oregon by consent of that
state., Thisg, we thinl, is as Tar as wve need
0 in ouxy inguiry touching the power oi the
city of Julls alla under its orgenic law;
thet is, under the laws of this state whieh
brought the city into beins, and gave to it
tiie powers specified in the statutes above
guoted from, We conclude, then, that the
¢ity oi lwlla walla does vossess in its pro=-
prietary capacity the powsr to acqulre and
own ino the state of Oregon, so far as 1t may
be necessary Zor 1t to acouire such power from
tue stote ol ashington. '/hether or not and
Lo whet extent the city may be able to sxer-
cise suclhh power in thec svate of Uregon is, of
courss, a4 suestion to be decided under the
laws wid Constitution orf that state. * * * w

We huve beeu uvnable to locate an exactly similar case in
the appellctic court decisicns of the Jstute oi missouri, but the
cage of Haeussler v. st. Louis, 205 Mo, 655, 1. c. B85, 688,
contalns siuwilar reasoning:

".nother and further contention is that the
¢ilty cannolt make this nesded public ilmprove-
ment bocause one end of the bridge and the
approach or approaches thereto will be in the
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State of Illinois. A4As has been already
noted, there 1s no yuestion as to right
of the city to construct a briage, one
portion of which shall be beyond its own
corporate limits. Nor is there any ques-
tion that for a proper public municipal
purpose it m.y acguire and hold property
beyonu lts own corporate limits. But the
question here is, can it for vhis public
purpose acquire and own land in Illinois
and construct and maintein a public bridge
over a navigable stiream, one end of which
must of necessitg be in a roreign Statve?
we think so, * * *

w % % ¥ The municipal corporation had the
right to go beyond its corporate limits

and aequire property for this public munici-
pal purpose, and Congzress simply says, that
with our power over interstate commerce, by
land as well as by water, you can extend or
make your public highway over a navigable
stream, and do what we can do, i, e., take
private property therefor, compensating the
owner as provided by law.

"Under the views expressed by Justice Gray,
supra, it is not even necessary to obtain
the consent of the Stete of Illinois., This
view is sound in our Judgman@e &

You will note thet under the facts in that cese the au-
thority had been granted by an act of Congress, rather than
by the General Assembly of the State of Illinois, for the City
of 3t. Louis to acquire such real property. With this excep-
tion, the reasoning with respect to the power of the municipal
corporation is identical,

The opinion in the Haeussler case was not concurred in
by the full court. However, as appears from the record of the
Supreme Court, the opinion, written by Graves, J., was con-
curred in by iamm, J.3 Gantt, C, J., concurred in the result
and sll of the opinion except paragraph five, which is the por-
tion Ljuoted supra, and as to that paragraph expressed no opin-
ion; Valliant and Fox, JJ., concurred in the result and all of
the opinion except paregraph rfive, to which they dissented;
Woodson, J., dissented in toto.
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However, the effect of the opinion has been followed in
a subsequent case decided by the Circulit Court of Appeals of
the Seventh Clrcuit. Thls case, entitled Latinette v. City of
St. Louis, is reported in 201 Fed. 676, and in which the fol=-
lowing appears:

"That Missouri by her statutes and deci-
sions (Haeussler v. St. Louls, 205 lo. 656,
103 S, We. 1034) had authorized St. Louis to
bulld and maintain the bridge in question,
together with the necessary approaches, and
for that purpose to buy or appropriate lands
in Missouri, to buy lands in Illinois, and

to accept a federal grant of right to eppro=-
priate lands in Illinolis, seems to be settled
beyond controversy."

Inasmuch as the decision in the Jaeussler case has re-
ceived tne sanction of this Federal Court, we sare constrained
to follow thie same reasoning as belnz applicable to the present
questlion.

CUNCLUSION

In the premlses, we are of the oplnion:

(1) That municipal corporations nave the authority to
acquire and control real property for the purpose of operating
airport facilities located either within or without thelr cor-
porate limits and within the State of Jissourl, without regard
to whether or not such real property is located within the same
county as such municipal corporation.

(2) That municlpal corporations have the authority to ac-
quire and control real property for the purpose of operating air-
port facilities located outside the territorial limits of the
State of klssourl, subject tc the laws and Constitution of the
state wherein such real property be situate.

Respectfully submitted,

APPROVED: WiLL I's EERRY, Jr.
Assistant Attorney General

J. E. TAYLOR
Attorney General
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