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This o ... .4. • c e is iJ'I .·~coi pt ol' your re uest .·o1· an opinion 
unuer u~tc o.~.· 0-.:vu >or L ... , 1945, in which the J.'ol10\J1ne ques­
tion is presented : 

1! 1Ilc ~i ty or' .... :rcrton L .. ...Jl incO.L'POratea. town 
< • .u1'"'- lies \lithin the .:.Vel·"ton uneuiul ,oud 
.J.:.st~:ict crv te-..~ in 192v . Until 19 ..52 the 
l'u\lno!d p 1.,o11ec ... or l'ut.ltted to tne Vity 
.'. Cli'3Ure!:' OJ.' .ver•ton U sharo Of the T0'4d 
tuxes collected. ::>ince that t:Iilo said r oad 
tux 11t1 s been tLU·nt:c... over to the 'l'reasurer 
Oi.~ t .o .. verton Jpecittl 1.oa uistrict . .du.ok 
tuxe~ ~ecoivea are rc ittect to the 0ity ot 
... verton b t.u.e voum .. y Gollt~ctor . .J.O tuo ~ ity 
ol' ~verton t;ntitled to its own 1·o u ttllxes 
_·:..'o cu :::ont collect.:.ons! 'l'ownship O!'gani za­
t ion prev ils in uaae County . 

It i s us~tuneu tn "v .. , .e ~VeJ.·ton ,; .cial h.Oa.d Di '3trict was 
cret:~. ted wwor -~·ticlc l , .... huptor 46, . • ~ . ~ o . l9vll , ~ h.ich ap­
plieo in counties havit townshi p o~ . .-gt.nl· ution . ....uo.Ll ro. <.. 
diot1· icts \:el'e authorizo..... ){ ..:.eutions 22 and ~~ o ... .liTtlclv X 
o~ tuv vvnstitution 0.1.· lv75, to levy ada itionu.l t..Al.:CS tor road 
a.I .. u bridee purposes . Ir ... ~mrsuanue t'J tnese provi sions , the 
Lo~ . .:.alature en&c t el Jeot i on f18•_l , . . ... . lo . 19.:59 , wdohwas 
amendl)d i ! L\1' 0.1.' 194:1 , "1a ,e ~ 8 . 1 t soction is , in part , 
u..., fo lio' 
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.1.'.ue cOilili.is, ioncrs Sl!u.J.l ... avy on tllo prop­
erty taxable in everl Lu.cn incorpo:i.•ated 
dist rict suon t ..... xes • anu suoli taxes 
,.;1en so collecteu sllall be pnid by tne tm;n­
&.11 ll collector to t.ue 'treasurer ol' the spc-
uial ~ Oc.. {.4 ui Atr~LCt County coUl•to 
sllelJ <- uSO tv be set t.aide und placed to 
the credit or each ro&d dlstrict so inc or­
porated suc1 portiw of t\ro- tniras of al l 
.eevuuue ·t ~ ... 11 revenue so sot a.sia.e und 
pluceu to !jJle creui t of wt~T such incorporated 
uistriut shull oe uaea by tho commissioners 
taereof 1'or construe tin-.. , l.~cpairin!:; und main­
toinir~. briaces l c. culverts lli thin the <lis ­
t:>:> 1 · t , ru1u '•· orkiJ , repe.irin , maintaining 
and drag ~inc pnbl.:...; roaas within tt.e uist1·i e; t , 
eu.u unyin.., le._.l tinate administrati vc expenses 
1'.il n 

Ue t..r nnable to fi a. any statute in the l aue appl ying 
to s pecia l ro d. distrie;t•. un<. r township orcunization t, Lich au­
thollz e tto truz .... sl'er o1· .ny l'unds \ he.tever to any inco ... po.t ;;a.tod 
cit. 0.1 t Ov.! 1.i1Jili1.&. such s· •c:.u1 l'O d aistrict.. Thcco is e. pro­
vi.sion .,_,,.·cr.. JW. rni 'ts tl1o u •• J ... ndi tu.rc o1' ono··fourth of the r ev .... nue 
r ,c ived .>; pcclul !'Oe.l distrje;ts in .;ounties not under tO\>ynship 
0.1. _~;.niza.tion or the l~or: aD or streGv.J ' ·ithin t 1e corporat e linJ.its 
ol' un. cit., . i 'Chin ouch S!>eci ~ 1 o, uhstrJ.ot, w a you refer to 
t .ll. t sooti on in yow· re uest . ~· .. v sva1iuto is o..>cction 868.:> , .\ ... .>. 

o . 19.59 , but b~ tho provi..Jions or' .;;ection 867.:>, • • ~ . I'o . l J.;,Id , 
it does not appl.. vO !.Jade oJow1ty O.L' ..tlly other count~ ht..vin~ to\m­
shi~ O£~unizLtion . 

We w o un ble to fina a cuso lnvC'l vinu an iuco ... j)Ol'tLt ~d 
city und a Sl"ecit ... l roud aistric~ unaer to nshi _r or~"' •41. .e.tion , 
bUT. La.DlO.l.' J.'mmship v . City 01 Lamar, 261 f o . 17 , ti. S ~ C<..1SO in 
,·.".ich ,he tO\rr.ship collector paid pru:t ol. the r ...:> tuxes ool-
le~.:ted in tne _;ity ot LarJ.er , in IA.uuar 'fO\JIJ.shi , over to the 
treasur er of saj a cj ty . It tht: t Of no Lumar t.'ov·.rnshl !.J , in 1:1arton 
County, :JOUt,ht to reoov er certair x·oa.d and brid ,e :funas lev l.eo. 
uuu e;olle oteu in l.[.J!lUr ~ o::nship 1·or t.~. c Jeura 1 909 , 1910 and 1911 
ana po.i by the tmmshi p collector to tht.. City o.~.. Le.m..ur . \Je find 
t he ~,o 11ovrinu in the court ' s O"~inj on , l . ~ . l eO : 

" ' 1Jv t!te ... c taxes levieu and oollootad by I..tw.ar 
tounalli ) , .t.rom the citizens l i vine; within t.1e 
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corporate limi t,s of the c:1 ty , belone to 
t, e p l a int i ff township or aeJ. endWlt oi t y·. 
That it would seem fair for t Ale city of 
Lamar t o have them, all must aru~t . It is 
so r eco ..... :ni zed by our I~~gislaturo , as shown 
by their re;eateu efforts to pass and in 
pa Js i nc suc.1 l aw . 11'0 whom public f unds b~­
lon_; i..i.Il';l the disposition that cw1 l awfully 
be made OJ..~ the:n , dai>ends upon tho l aw and 
not upo.'1 s~ntiment Ol' anyone ' a idet:t. or l'u.ir ­
ness . o..~O it becomes the court ' G uuty to bo 
e ov 8J..'lle .... ,)Y the la\'• o.nd not by personal 
p1·e1'erenoe 0.1. t he individual who disohare;es 
t ho judioi-41 .1'unction. 

" ' In t he year 1908 tile people adopted an 
aLiendment to the J on stitution dosie;.nateu a s 
section 22 , ~rticle 10 . ~ * • • 
n t rt is clear under t his section or tht~ v on ­
stitution ( Sec . 22 ) t hat of the road 840 

briaee t~ th rein authorized to be l evibd 
and oollectac. o I.amsr to\\nahip , no division 
could be mad e ~ith the oi ty or Lamar . It is 
ra 1uir cd to ue u.sec' tor the r ouds and bridges 
\ i thin the tor:nship , l!ld not upon the streets 
of the city . In t 'le l'e.oe ot t his constitu­
tional prohibit ion no l~w could b6 passed by 
the J ... ocislature tak ing away .L'rom the township 
one cent oi' the public fund a author ized to be 
l evied under it . * * * * " 

The oourt t hen proceeded to a a iocussion or Jec tion ~6 
OJ.' .. :.rticle lV of the Constitution of 18 75, which is as 1'ol l ows : 

"11he Gcner t--1 .ssembly shall have no powor to 
m_ke e.ny grant , Ol' to authori~e the .~r..a.king 
of eny Lrant of p ublic mor.oy or t in of value 
to a..c.y inoiviuua l , association of L1 'ividuals, 
municipal 0 1· othor corporation whatt>oevor: 
Provided, That t his sh~ll not be uo ~onstrued as to prevent the grant of aiu in u ous e of 
pu blio c a l atni ty . " 

Tho court t nen concluded , 1 . c . 16;:) : 
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'' ;,: ..,.. doctlon 4o o .•. .' the con:::;titution c n ­
~trued in t.~.~o .n.L:.t ..:>o... c::..sc , 1·.-.~.~ : .o • t vUPl'a , 
is ... eu.sonubly cloc.r U.hu t He conL ur. twtion 
pl oeu upo.... section 46 in thut "''""""o is lou i ­
cul anu 't.l. ...... \!OU ... ·t i o of the opinion tJ. t 
v .., !..O._.l lutu.rc hus no pO\.e to pu.ss u stat­
ute tiUthollzin_, llhe to,:nship to pay tho part 
o.l· tlJ.G ro .d t-.1xc.-... collt;ctca i:. tlle cities 
arw tm ns ill tv tho tret~.sury OJ.' nuch oi ties 
LD.\.\ towns . The oourt is .... uti.. .. .~.' iud , WlUor 
the l alf , L~He .~.·oad tu.xo.., \JOll{;cr.,.., ... by the to\,n­
ship colle0tor ana paid into "' city t1·e aury 
bel on , to tho tov.n~hip . " 

While tHe a bovc c ~to ...o..s d.Ot boo, .. r 1verseo. , i ~ has b t,j en 
modified ilL tate ex .1.'ul . vl y Coimty • • Ia ... kmttn , 2?0 .Ho . Gbb , 
to permit t.L..., use o.;.: fu.au.J coll~.ict .... a J.~ ._ c .... unty on tho struota 
anl. roo.ds :;; municlp;..tl corpo ... at o.J.s when so expended by the 
count y itself . The p~.~.uinent pu~t of the latter aecision is 
u. .... . f'ollo\:~ , 1 . ... . G?..; : 

"In ao far , therefo~ ... , -S the ~use of ~tuto 
e:.c. 1·el • ..:~t . Louie .. o...~ 'v./ v . Gordon held that 
a co~ t 'un6 ~oulu no~ be wranted to u muni..,~­
pali t~ , 1e think tu.e holdine is co!'rect; but 
i n sv .1. • ._ ~ .: t .mt;;..y b .... said to c.-:p1·ess iihe 
thousn-c th o ...1. portion OJ. tne proceed..~ :>f bond 
issues r.J 11.1:&.'~ invol ve ... cai1!10t o, useu i'oz iu­
pl·ovinc.- po.~. tions of city ~troots l.:.nic ..... ~ 
cow1ecti~ linKs .in g, counLy systo:... .Qd_ ro&.do , 
we are oi' t ne oplllio~ , for tho ret..sons stated 
in poragraph II abovo , t 1 .... t auch \ie.- is an or­
l'Oneous one and shoulc.. l._ot b.:.. 'oll ovmd . " 

Under tha autnoxity of tuis ouoe , u speci81 road dist rict 
UIJ.uer to\.nshi p Ol'ganiza.tion, even i lL t ... L absenc e of c permissive 
st'"' tute, mi~ht improve portions en' c1 'tj. stroots u"' roads l,hi oh 
tor~ Wl. i ntegral part vf the speciel ro~u uistrict's syst~ or 
r ouds w:a high~J&ys . Such use of funas ~;ould l ie entirely tdthin 
t he disc retion of the coru.mis&ioncrs 0.1. the special ro~.d aist r i c t 
ard would be subject to the right 01 any incorporatet cit1 to 
contr ol its own streets . 
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It i"' ou1 c onclusion thot a .::rocial ro ...... d d1strict under 
tO\.:nshi) or .:.J r..L~~tion. n · ot turn ::JV 1 ar., -:>t.rt '-'.J.. the funds 
allotted t.) .:. · o ){.her o;..uthority or c.!ollccted bJ it to ...tllY 
munici pu l corporat~.on within such district , but th~·t such 
special ro l.. .. ist;.•lct r.:u. , ..:.n its discretion , meJnt ..... L. ... or i m­
p.:~: ove streets v. i thin ..1 <.;it.} in the a.istrict ,,:del . .:'or!:i an 
intoe;ral purt ol' the ro ds una hl~...~ln o.ys o1' tllc district, with 
t . .~.c consent oi' the lU!lici·p..~.l corporation conoe!'nod. . 

Respectfull y submitted, 

ROB .:R'I' L . ..!Y.0=:H 
Aaslst~t ~\ttorney General 

J\21-'HOV 3D : 

cJ. . H _ 1to . 
.... ttorney Gcne.ral 
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