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In a l etter datea June 20 1 1 945 , you wrote t his offi ce 
for an ol'fici al O)inion, dS .... 'ollows : 

"Ou t eounty court rece.utl y made t.tn order 
VdCu~in~ ~ ~dlt ol a strcot as )ro7 lded 
in vOCtio~ 7020 , Jevised Statutes ot _tl~­
sourl , 1939, and. i·t is conceded that all 
of such proceedin~s were p.~.·opor . '.rhey 
are • .lOll confronted with a p9ti tion to sot 
aside their former judemcnt vacatin3 a 
pa:; t of such street . The ( ... uestion which 
~ llil unabl e to determine for them is 
\'lhethe~, or not they hu.ve juriDdiction und 
authority to reopen this ..J.attar , oince 
tile time !'or appe...tl is a l ready past . 

"It is co .. 1ceded th.J.t tne 0ircult Jourt , 
duo to tueir equity jurisdiction , hu..ve 
control over thoir jua...;oents ut un.y time 
du .• :ir .. ,.:) tho term rena.cred , but I am una ole 
to <.t~tel·...d.ne ii' the county court has the 
.:.u.Le authority. 1:111 you please <..Jlvc ....1e 
your opinion on this question at your 
earli est convenience , so that i f the coun­
ty court l1uS such uutho .... ity , they may re­
open tno r:...J.ttm.' uurinw tile prcse.LC.t ter m 
or thei.l." court . " 

By vurious stututes o:f the st&.te of t. i ~souri now in force 
the county courts are authorized ...nd elllpower od to perform func-
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tiona of a juO.icial nature . 'l'h"ce oi;)tatutos , vven if incon­
sistent' itn the .rovisio s of t..1c Conntitutio.n. Ol. 19~5, \lill 
rerJain i n force until July 1 , 1946 . It i~ up~~ont , tnere­
fore, that the county courts must of necessi ty retain thGir 
judicial ~owers until July 1 , 1946 , OL until the Leuialature 
re9eals t~ose statutes . 

County courts were declsrea to 'J"l court.J ot J:ocord by 
t~1c old Conati t ution ana u.lso by 3ection 1990 • __ . .... . . .10 . , 
1939 . Section 1990 vdll be in fo~ce until repealed or until 
Jul~ 1 , 1946. The courts or ' issouri hol~ that all courts 
of r~cord have thr .ower to ~o~ify o~ ~~t aside their jud&­
ments durin~ the term. 

In re Appl ication of HcnrJ~ County .... ut . 
Burial Ass •n . , {19J.: Lo . ) 77 ...: . w. {2J ) 
124 , 229 Mo. App . 300; 

Boo~ v . bracey , (1926 ::o . ) 285 s . \l . 992; 
Bartling v. Jameson, (1869 lo . ) 44 llo . 141. 

The general prin~iple that all courts poa~ossed with 
judicial power can LOaity , set aside or reverse their judg­
ments , if such action is taken durin.; the s3J!le ter~~. .. ot court , 
is enunciated in many cc.ses i n ! iosouri . This proposition is 
usually stated by sayin~ that t1e juaument io within the 
breast o:: the court durin t he ter :1 iil which the jud&aent lias 
rendered . 

l..cC or tick v . .... t . Job- & Brov.n, ( 1941 .. ~o . ) 
236 t!o . App . 72; 

In re vavinus rrust Co . v . Skain , (1939 .. o . ) 
345 1 o. 59 ; 

Rottman v . J Chumucker, (1887 o . ) 94 Mo . lj9 . 

I n H. H. Johnson v . J . Underwood, (1930 Mo . ) 24 -.:.> . w. 
( 2d ) 133, :524 o. 578 , the owners or lt.~d within .... .;peciu.l road 
district brou_;ht ouit 5. a.iDst the county to compel the county 
court to set aside ·xnd c~cel cort-iu tax bills upon the security 
or \1hich bonds were i ssued .,n i sol d by the road distrlct . The 
county court several times _odif i ed and chanGed its order and 
jua~mont rouar di ~ the amount ot the cost ot improvinu the roads . 
s ome of those chan.:;cs \lore made rc._,ar dint, judgments made during 
a prior term dn~ others re0 ar dinL juduments made aurinu the same 
term. A new osti~te 01 costs was made by the county court on 
Decaruber 3 , 192J . Thoro .ere errors in the calculations or the 
extra expenses and the court on January 16, 1924 , at t~e same 
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term, s t .. side tho :prior o ... 1er 0.1.' .Jec~bor ..:> , 1923 , and en­
tered ""' correctel o.~. der . 'h.J court , in diacussin& this last 
and final order of January 1 6 , 1 924 , said : 

" * * * Th~ o- er or January 1 6 , 1924, like­
,·lise shown th....t it uas mace at the sam'l torm. 
and YTao , therefore , withi n time to correct 
prior erroneous orders ms.do at tne same ter1l. 
"' * * " 

T.u·o~hout thi3 case the court consiJcrv~ tno notion or 
the county court re~urding the isJuance of bonds , the estimates 
of cost , un"' t ... e levying or a ssessments as a juu.lci e l rn"Ocoed­
in..:; . The early orders oi'· the county court \'taro taken , on cer­
tio.ru.ri, to thv circuit court , and the ~ iJOOUl:i Sup d..le Court , 
in tno ~,;_se ,:,ito~... , :!. ,pliodl y indicated that this -, .. as proper . 
If "or -. l or ri 'r"'-a allowoa. in the proc eea.ine a, they must huve 
boen , o. IJ.oceoaity , judicial proceedin.;s . Also, tlrou._.hout 
tho ca!Je , tl t.; court used the vrords "order" aL. 1 "juC. ,!llOL t:." inter­
changeably. 1e thinl::: , ~rom t he cortuxt o!' the case , th;....t the 
court considered the judicial function performed bj vhe county 
court ao an "order" oi' tho county court . This is illustrated 
'Jy the follouil:...:~ quotation !'ron the case which has to do with 
tLlC oza.ers OJ. the court in the proceedings t1t..co dea.lt \lith 
( ~4 ..., . \ . ( tu.) 1. c . 1 <-..;0 ): 

" * * * Thin judgment continued the cause to 
o.y 2 , 1 922, upon \';hi cn ct....te the oourt render­

ed a correct judemont separatin~ the two ploj­
ccts. Or June u, 1922, and at tno same ter m, 
the court ot i ts own Lotion corrected this 
order . Tho order and decree o-r Dccelllber 8 , 
192J , ba sed upo ... a reduced cost tJ.Jt im.ate , was 
expressly authorized as & ne\1 o1·der by the 
tor~ of section 10845a , Laws 192~ , p. 34a. 
The validity of t his order hus alieady boon 
discussed and sustained i n this opinion . * * -,." 

I t 1 ~ , theretore , our o~inion uhat tho county court ~ 
roconsider i t s orders or judl)D.ento W! ... ich arc of u. judicial na­
ture ut any c.ihle durinz the ter1u at \/1 ich tho or der reconsidered 
was made . 

The question then arises as to wl: et er tho court "as exer­
cising a juaicial function when it vacated a ~art or the street 
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which you re.~-'er t n ::. r: your l ct1jol' , under Section 7.520 , : • .3 . 
~0 ., 1939 . 

This soction roads a s f ol lowa: 

" 'ihenever a tract or parc el of l and , bei ng 
outs.ide t 'l1. e lL:nito of any town or city , 
shel l huve been subdi v ided, and otreot1 , 
avenuos Ol' r oads markoc o 1 t 'l.e r ecorde d 
l)lat oi' the subdi vision , i t t'lhy be l awful 
for the county cour t of tho count y i n which 
t he subdivi s ion ha s been ruade t o vacat e t h e 
atrcatn, avenues o Toads , or a par t of 
ci t'l ~1 , Lpon .:pat i tion of the owner or O\r -
erE o • , to ground l~rinc; on bot h oides 01 or 
frontinG or t he s t ree t , avenue or ro ... d or 
pa .1.•t t hervo;- :n~ •)posod to be vac~ted . nut 
no such VL c ~tlon shall be or dered until 
proof chall b... de to t l'a c ourt o.r tho pub-
l ic t..t · O"" in ..... ne\vDpaper p ublished in the 
conn·· y , or o1' v;ri tten Ol' p1·int ed noti ces 
postl. ~ f' !ve publi c pl aces i n the county , 
a t l vast r ;rtc-:>n days prior to t he t erra o? 
tl.e court "' t ' ·hich such net ~. tion shal l bo 
prosente<. ' r;ha.t a ppl icat ion v.roul d be D'.ado 
at thut tor 1 of t he court for t ho v ac a t ion 
o~ t he s tre et , a vonue or ro d o~ pa~t t horo­
o ·, u s desc r i bed i n the :;>ctit i on . ::>uoh uo­
t:c., o shu11 sta te diat1 '1ctl y t!lo na ture or 
t\ ... appl ica t i on , \Vhen 1t. i'l to be .maL.e , l.lld 
w .:1 l t street , avonue or ro1 ~.... , or part t .. c .• .-eof , 
is proposed to be V't.v:: a ted ; __ u i f no person 
i nterest ed i n ~uch s ubdi vi s i on shal l appear 
ana show cs.c.se to the court \h~:: tho vac ation 
should not be made , t he c ou~t may mcke tho 
order f or t ho v~c ution o .cq uested in tho 
:petition . " 

.. e t hink t ho court ' s action , unuor this aootion , was a 
j ua ioia l prooeodinz • 

.3oction 86 o_· .>9 c . J . J . , >aJ o 1020 , r cu.d s a s tollo,.,s : 

"Judi c i .1 and di s c1·et ionurt a cts . "li thin 
t ho rul e that c er t iorari ~as-only to review 



M1· . Char les .: • Ginn --5- July o , 1945 

juaicio.l t..Ctd , tho ~roceedinffs of highHay 
O_'_.i..,e ... s .i~. OJ .._ii.t;. 0• .r..L0cl-...i! .. v J)~..ulic 
rO..t.I.LS, u.u.du... .;,) .,atutc d.U.thorit,y , ..u·e juJ.i­
cLll procevc.L ,s . :;. *' * " 

In Barnett v . JoWlty ~ou;:t , (190-J) 111 :'o . .. 1o;l:' . 693 , the 
court uu' oefor~ i ... ~uu ~U~3~.ion o ... ap~o~l .~ow ~hv decision 
o.r a county cou1·t . The uu.s0 ~..u.·•.ed upou ·;;l....... _uu ... ~ion o.l \,J:lether 
t .u coun ... y coU!'t ·.·""a ~:.tc ... .i.t ...... .iu u j ......... iclt..J.. ... u.nctlo.u. I'he "ourt 
held tha t .i~.~ .. .i3 u~tL r, lh .,llch .l!l.al.LU.Cl. \'tJ:!e.·u "h.{; oru.O.t.'" or judg­
ment involv,}c.. tlJ.a life , 1lverty, o:...· {l.&.ope.l'ty rl~:•lts oi' an in­
dividual . 

In Ji t;y o... BCl'"kclvy v • rdti tip.uors .,.'or Di.;;it .. c o ... l)Ordtion , 
(1941 i.~.o . ) 1~'"' .J • I . (,..~) 1 .><.3 , the 00urt \/tiS c.ouc0.C.lh,d with the 
right of ~p:peul fl,or •• t:1. juu..r.~.out o£ the county 0ow: t d1oincor­
poruL1nu t u city. ...I\; .... \3 , ae;u.in , tuo '!uosti.ioll \~;J.L \:..let1lor tho 
'·'"'·tlor. ' uJ juaiclal .in nuturo . -· nel/S.iJ~pu ... · 110t ioe of the po­
titiou to uisLt.co.rpora.to uuo rcq_ulred to "oo t...ivon by tho sta.t­
ute _,ovo:rnlns ucu a.otlona by the county coUJ.·t. The court h old 
t_J.e oounty was ..... ..; :.. ..J ~udici""l1y . In decidi.L~ ~. ..... o case , the 
court .J c.. id, 1 . c . 1· .. 0 : 

'' * * * If ill t~.c·tii.:.,, on tl..c a1Jplioavion ~.he 
coan.ty colll't is to ...... .r~ll pcrfor!ll an c... .in-
is'\.rv.t ivo .l unctivu , ... a I>c t..ll...ioncrs contend , 
tjH:>I"e v~olllu '>c !!l. 1 cpos~J o u notice ueing 
bivon . "f: • ' " 

In 3eutio.l 7 .. u.C.; , ... ·~'")..~. , tlle :.Jtutute also roquiras a r o­
tice to be Giv i vv.Or .~v~on by t he comLt ~uUL·t . 

In ... tate v . Cr aclaft, (19£.:.3 .o • .il._!- . } 1 68 .:. . \, . l £J ) 953, 
wllicJ. uo.s an ~ction in prohibh.io_t. to rustl''-lin tho Jua...:,es of 
tho cot..nty c oUl'~.> 1·ro-.. t.....kin6 n ... .~. ~ 'vl· u\.- "ion l n ~ p4. OL;oedint_; .lor 
v ..:J.Cuti iou o.,: ~ !JUblic .ro.J.d, t.u ... ccWlty cou... .. t, ..,1. .... "".; .• :v...;.ry 10 , 
l :;•J. 1 vnte-•vd '--!1 Ol"dvl' VuOa.tin, ...&. ... ·o ..... d . fhv ci ... ·c ui t court , on 
appeal , net !!.side the judgment o: tho co unty court . 1.1 terwa.rds , 
i.~:1 .;epterubvr , .. 941 , CU!O thar p. 00 .Jading by th~ .Jc... .o ... ~rt.i es .md 
twe, .. tJ - six o I.....J.Ol.'S \ aa instit uted in tllo su!lle oounty oourt to 
vacate t to s&.r.1e rou.d . 'J.l.tw Pl'eSGIJ.t action vc a t ~ .J.Jtruin the 
county ooul'L fro~ ~c.;ti~o o~ ~!v weco~d ~otltion . ~~o relutor 
contended the secoua coun~y oourt procccdinL WdS barred under 
the doctrine o1' roJ acljuJi ca·\.a b., the Jua.unont ol' the circuit 
court i n the first proceedinu barrin.._. vacu.tion 01 the roa d . 
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The circuit court entered a final order in the prohibition 
action ana the defenuant ~ppealed . 

The .3t . Louis vourt o.L' ~~ppeals reversed the circuit 
court ' s final ordor o.i' pronibition. 'l'hey held. the question 
01' whethe1· the decision of tLl(:t circuit court \laB res adjudi­
cata in the .L'irst proceed.!~ for vacation was l'or tho county 
court to determine . The court suid, 1 . c . 955: 

"Res adjudicata is an affirmative defense. 
It goes to t1c merits , not to t he juris­
di ction. It raises i ssues ot fact and maybe 
issues of l a\1 as well . The decision of -is­
sues arisinb on t he merits is peculiarly 
withi n the j urisdiction and power or the in­
ferior court . * ~ * " 

The court further indicated the judicial natura of tne 
proceoQi~ in the county court by the follo\rlng : 

" ··' .,. * I :..' there was a suiJstautJ.al compli­
ance with t hese provisions in the first pro­
ceedin; for the vacation ot t he publ ic road 
i n question here , and there was no subse­
quont clldllge in tho condi tiona , we tnink the 
judgment in the first proceed!~ becomes res 
ad judicata as to tl1o second procee<lin·~ , not­
withstunuing the petition in tho secona pro­
ceedifib may be signed by twelve or more tree­
holders who were not parti es to the petition 
fil ed in tue ~irst proceedi ng . Dut the issues 
thus r aised are clearl y for the aecision of 
the county court . It hus 1Ull juris~iction 
ana pm1er to decide the swmo . It its dooiaion 
is Wl'Oilv , it is a .watt e.L" of or1·or ..:Jlu not ot 
jurisdiction , ~d the rel ators have their 
renedy by .appeal. tt 

Ii'rom the auove , we are of tue opinion th(;O;t an order of t he 
county court va~atind a public road , or u p~rt thereof , ia in 
the performunco of t ho judicial function of t he county oour~. 
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HO\ evvr , \IC think the result in t..a.d =:tttor o \theti...or t!le 
county court c l r econoider :its ut;cision at t:J.c ::same term would 
not bo cllanged i i' the court h..lS iiCtino i n ... .ll a.cL..Linistia:tiive 
capacity . In State v . l,Oopor vounty Court, (l8oJ) 1 7 J.10 . 507, 
the t)upre...la Cou.rt held : 

tt "' • * But i.1 ttle county court , in its ad­
u.inisti·ati ve cs.pf1ci ty , does an act v.hich 
a.llo tld af'te~~ . .tds llc di;.vmed uu···LJo , inex­
pedient or exceedin · its authorityl it may 
at any time correct l ts course. * " 

So 1'ar a s v:e have been a.bl e to aeter.mine , t is case has 
never beon overruled or modified . 

We aro , therotore , or the o ~inion that the county court 
may r co~sidor an o.~.ier renilored l.1. tho exercise vl either its 
adln.inist ..... tive or judicial fWlctions at; any time uuring tho 
same tbr.L.. of that court . 

'fho pi·ovision:... OJ. lihe new Constitution Ilie;ht so chaD6e 
the county coutt. ' o OJ. v ...nization tlU:l t the ola l c.w , as Get out 
uoove in i..lis o inion, v.ould n ot appl y u1' ter Jul y 1 , 1946. 
However , since your qucstL . .1. aoes uot ..LO.ise t his issue , we have 
net consiaered that point i 1... t his opiL.ion . 

It is, t Ol'e""'oro , lihe opi.nioA of thi s dep.....l.' t mcnt t.tlat tll.o 
o~dcr of' the vounty t,;ourt of Lawrence County 1·cna.ered at vhe 
present term, which you refer to i1 your . lettor , may be reoon­
sia.ered., uot...itieu w.l sot. u.siut; o·1 the county oourt at (:;Jly tillle 
durinb thu preaent term. 

APPROr....D : 

J • ...!. . .~.. YLO.k 
.h.torney , vneral 

dNC : HR 

.,). "'!1 1 • c_w .z 
lH:JDiatsnt 1. torney GenerCll 


