QOUHTY COURTS: “ouaty court may reconside~ seil aside or modify
+ts Judgment at the seme t m of court in which
the judgment reconsidered was made.

July &, 1945

Mr, Charles E. Ginn
Prosecuting Attorney
Lawrence County

Mt. Vernon, Missouri

Dear Mr, Ginn:

In a letter dsted June 20, 1945, you wrote this office
for an official opinion, as [follows:

"Our county court recently made an order
vacating a part of a street as provided
in Section 7580, Revised Statutes of lls-
gouri, 1939, and it 1s conceded that all
of such proceedings were proper. They
are now confronted with a petition to set
aside their former judgment vacating a
part of such street. The guestion which
I am unable to determine for them is
whether or nolt they have Jjurisdiction and
authority to reopen this matter, since
the time for appeal is already past.

"It is conceded that the Circult Court,
due to thelr equity Jurisdiction, have
control over thelir judgments at any time
during the term rendered, but I am unable
to determine if the county court has the
same authority. Will you please ;ive me
your opinion oa this guestion at your
esarliest convenience, so that if the coun-
ty court hes such authority, they msy re-
open the matter during the present term
of their court.”

By various statutes of the state of Missouri now in force
the county courts are authorized und empowered to perform func-
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tions of a Judicial nature. These statutes, even il incon-
sistent with the provisions of the Constitution of 1945, will
remain in force until July 1, 1948. It is apparent, there-
fore, that the county courts must of necessity retain their
Judicial powers until July 1, 1948, or until the Lezislature
repeals these statutes.

County courts were declared to be courts of record by
tie o0ld Constitution and also by Seotion 1990, k. S, Mo.,
1939. Section 1990 will be in force until repealed or until
July 1, 1946. The courts of liissouri hold that all courts
of record have the power to modify or set aside their Judg-
ments during the term.

In re Application of Henry County Mut.
Burial Ass'n., (1934 Mo,) 77 S. W. (24)
124, 229 Mo, App. 300;

Boegman v. Bracey, (1926 Mo.) 285 S, W. 992;

Bartling v. Jameson, (1869 Mo.) 44 Mo. 141.

The general principle that all courts possessed with
judicial power can modify, set aside or reverse thelr Jjudg-
ments, if such action is teken during the same term of court,
is enunciated in many cases in Missouri, This proposition is
usually stated by saying that the judgment is within the
breast of the court during the term in which the judgment was
rendered.

McCormick v. St, John & Brown, (1941 Mo.)
236 Mo, App. 72;

In re Savings Trust Co, v. Skain, (1939 Mo.)
345 Mo, 593

Rottman v, Schumucker, (1887 Mo.) 94 Mo. 139.

In H, H, Johnson v. J., Underwood, (1930 Mo.) 24 3. V.
(2d) 133, 324 Mo, 578, the owners of land within a special road
digtrict brought suit against the county to compel the county
court to set aside and cancel certain tax bills upon the security
of which bonds were issued and sold by the road district. The
county court several times modified and changed its order and
Judgment regarding the amount of the cost of improving the roads.
Some of these changes were nade regarding judgments made during
a prior term and others regarding Jjudgments made during the same
term. A new estimate ol costs was made by the county court on
December 5, 1925. There were errors in the calculations of the
extra expenses and the court on January 16, 1924, at the same
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term, set aside the prior order of December 5, 1925, and en-
tered a corrected order. The court, in discussing this last
and final order of January 16, 1924, said:

m * ¥ ¥ The order of Jenuary 16, 1924, like-
wise shows that it was made at the same term
and was, therefore, within time to corrsct

gr}oi srroneoua orders made at the same tern.

Throughout this case the court considered the action of
the county court regarding the issuance of bonds, the estimates
of cost, and the levying of assessments es a judicial proceed-
ing. The early orders of the county court were taken, on cer=-
tiorari, to the circuit court, and the Missouri Sup-eme Court,
in the case cited, impliedly indicated that this was proper.

If certiorari wes sllowed in the proceeaings, they must have
been, ol necessity, Jjudicial proceedings. Also, throughout

the case, the court used the words "order" and "judgment”™ inter-
changeably. We think, from the context of the case, that the
court considered the Jjudicial function performed by the county
court as an "order"™ of the county court. This is illustrated

by the following guotation from the case which has to do with
the orders of the court in the proceedings there dealt with

(24 S. 'irf. ‘2(1) 1. Ce léO):

w % ¥ % This judgment continued the cause to
May 2, 1922, upon which dute the court render-
ed a correct judgment separating the two proj-
ects, On June 6, 19282, and at the same term,
the court of its own motion corrected this
order. The order and decree of December 8,
1925, based upon a reduced cost estimate, was
expressly authorized as & new order by the
terms of section 10845a, Laws 1923, p. 348.
The validity of this order has already been
discussed and sustained in this opinion, * * *n

It is, therefors, our opinion that the county court may
roconsider its orders or Jjudgoments wiich are of a Judicial na-
ture at any time during the term at which the order reconsidered
was made.

The qguestion then arises as to whetier the court was exer-
cising a Judicial function when it vacated a part of the street
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which you reler to in your letter, under aaction 7320, Re 3.
0., 1939,

This section reads as follows:

“"Whenever a tract or parcel of land, being
outside the limits of any town or city,
shall huve been subdivided, and streets,
avenues or roads marked on the recorded

plat ol the subdivision, 1t may be lawful
for the county court of the county in which
the subdivision has been made to vacate the
streets, svenues o roads, or a part of
elther, upon patition of the owner or owne
ers of the ground lyingc on both sides of or
fronting on the strecit, avenue or road or
nart thereof proposed to be vacated, DBut

no such vacation shall be ordered until
proof shall be made to the court of the pub-
lication in & newspaper published in the
county, or of written or printed notices
posted in five public places in the county,
at lcast fiftecen days prior to the term of
the court at which such petition shall be
presented, that application would be made

at that term of the court for the vacation
of the street, avenue or road or part there-
o'y, as described in the petition, Such no=-
tice shull state distinctly the nature of
the application, when it 'is to be made, and
what atreet, avenue or road, or part thereof,
is proposed to be vecated; and ir no person
interested in such auhdivision shall appear
and show cause to the court why the vacation
should not be made, the court may meke the
order for the vuacution as requested in the
patition,"

We think the court's sction, under this section, was a
Judicial procesding.
Sectlon 88 of 39 C. Jdo 3e, paze 1020, rcads as follows:

"Judicial and discretionary scts. Within
the rule that certiorarl lies only to review
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Judicial acts, the proceedingzs of highway
oflicers 1iu opening or vacabting publie
roads, uader statute auuhority, are Judli-
cial proceedings. * * ¥

In Barnett v. County Court, (1900) 1lll Mo. App. 699, the
court had before it the jucstlon oi appeul I{row tihe decision
of a county court. The case turned upon the question of whether
the county court wves ubuLuU lu a judioclal [unctiocn. The court
held that 1t was acltlug lia such mmanner where tlhie order or Judg-
ment involved tie life, llberty, or property rights of an in=-
dividual.

In City of Berkeley vs Petitiowers lor Disincorporation,
(1941 Mo.) 155 3. . (2d) 138, the cowrt wus coucerned with the
right of appeul from a judgment of the county court disincor-
porating tle olity. Heie, agaln, tiae guestioun was whetaer the
actlion was judlclal in nature. 4 newspaper uotice of the pe-
tition to disincorporaie wus regulred to be given by the stat-
ute governiug such wetious by the county court. The court held
the eounty was scting Judicially. In deciding ilue case, the
ocourt said, 1. c. 140:

n ¥ ¥ ¥ If in acting on the application the

county court is to werely periorm an admin-

istrutive rfunction, as petitioners coutend,
biiere would Le po purpose ol u notice Leing
ivan. ¥ ow ¥ own

In Section 7320, supr., the statute also requires a no-
tice to be given before acticii by the county court.

In state v, Cracraft, (1949 Xo. ADP.) 168 5. . (2d4) 953,
which was an action in prohibition to restrain the judges of
the county court frow taking rurilier action in & proceedling for
vacation ol a public roud, the county court, on sfebruary 10,
1941, enbtersd wn order vacating a road. The circult court, on
appeal, set aside the Judgment of the county court. Afterwards,
in September, 1941, auother proceeding by the same parties and
twenty-six otlers was instituted in the saue county court to
vacate the same road. The preseat action wes to restrain the
county court Ifrowm acting on tLle second petition. The relator
contended the second county court proceeding was barred under
the doctrine of res adjudicabte by the Judgment of the circuit
court in the first proceeding bvarring vacation of the road.
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The circult court entered a final order in the prohibition
action and the defendant appealed,

The St. Louis Court oi appeals reversed the circuit
court's {inal order of prohibition., They held the guestion
of' whether the decision of the circuit court was res adjudi-
cata in the Iirst proceeding for vacatlon was for the county
court to determine, The court sald, 1. ¢, 955:

"Res adjudicata is an arfirmative defense.
It goes to the merits, not to the juris-
diction. It rsises issues of fact and maybe
issues of law as well., The decision of is-
sues arising on the merits is peculiarly
within the Jurisdiction and power of the in-
ferior court. *

The court further indicated the Judicial nature of the
proceecing in the county court by the following:

wow ® ¥ I there was a substantial compli-
ance with these provisions in the first pro-
ceeding for the vacation of the public road
in guestion here, and there was no subse-
quent change in the conditions, we think the
judgment in the first proceeding becomes res
adjudicata as to the second proceeding, not-
withstanding the petition in the second pro=-
ceeding may be signed by twelve or more free-
holders who were not parties to the petition
filed in the first proceeding. But the issues
thus raised are clearly for the decision of
the county court, It has full jurisdiction
and power to decide the same. If its decision
is wrong, it is a matter of error and not of
jurisdiction, and the relators have their
remedy by appeal.®

From the avbove, we are of the opinion that an order of the
county court vacating a public road, or a part thereof, is in
the performance of the judicial funetion of the county court.
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However, we think the result in the matter ol whether the
county court cun reconsider its decision at ths same term would
not be changed il the court was acting iun an administrative
capacity. In S8tate v. Cooper County Court, (1853) 17 Mo. 507,
the Supreme Court held:

w * % * But if the county court, in its ad-
ministrative capacity, does an act which
should aftervaerds be deemed unwise, inex-
pedient or exceeding its authority; it may
et any time correct its course. * *

8o fer as we have been able to determins, this case has
never been overruled or modiried.

We are, therefore, of the opinion that the county court
may reconsider an order rendered in the exercise of either its
administretive or Jjudlicial functions at uny time during the
sane term of thet court,

The provisions of the new Congtitution mizht so change
the county court's organizetion that the old law, as set out
above in this opinion, would not apply after July 1, 1946.
However, since your questic: does not raise this issue, we have
net considered that point i. this opinion.

CONVLUSION

It is, therelore, the opinion of this department that the
order of the County Court of Lawrence County rendered at the
present term, which you refer to in your letier, may be recon-
sidered, modified and set aside by the county court at any time
during the pressnt term.

Respectliully submitted,

boitf N Jorew

SMITH N, CROWE
APPROVED: Lgslstant Attorney General

Je B. TLYLOR

Attorney General
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