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S • ...t£RL·'F ' S ?.!.::i..S : Lay only receive compensation fo.t:' days 
actually attendin: court . 

Ja.nuo.ry 27, 1945 

lionor o.blo Cl yde V. 1Iastings 
Prosocut i nc Attorney 
C. ro.nt C 1 t y , Ui s so uri 

Dear Mr . Hastings : 

Under date of J nnuary 19th, 1945 , you r:rote 
this of f ico request inc; an opinion as follO\'fS: 

" It hns beon tho cus tom i n this 
count y for tho Sheriff to roceive 
n fee of :,,3 . 00 for e ach day any 
court of r ec ord is i n session, 
this under Section 13, 411 Hovised 
Statutes , 1939 . 

"under tho .liew Civil Coda , Section 9 , 
pnco 359 , Laws of Uissouri , 1943 , i t 
is provided t 11at the circuit court 
s ha.ll be in ses s ion at o.ll times . 

" It sounds t o mo like tho Sheriff 
o i eht be entitled to collect a ~ 3 .00 
f oo for every day in tho year except 
Sundays and per haps :.tol i days . " 

FILED 

3J 

The portion of Sec tion 13411, R. s . r..o . 1939 , 
r ofarred to in your letter roado o.s foll ows : 

"F'eos of sheriffs s hall bo allowed 
for their s ervices as foll ows: 

"For attendin:-; oo.c'1 court of record 
or~ criiainal court and for oach cloput y 

ac tuall) Olll~. lo: ed in attendance upon 
suc~1 court the nUI!lbor of such deputies 
not to oxceed three per day • ••• • ~3 . 00" 
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Section 9 of Commi t tee Substitute f or Senate Bill 
34, Laws of 1Ii s s ouri , 1943, page 353, 1. c . 359, is as 
followsz 

"Every tor.n o£ court shall commence 
and convene by operation of law at 
t he time fixed by statute without any 
act , order , or formal opening by a 
judgo , t he judges , or other offic ials, 
and shall continue to be opan·at all 
t~es until and i ncluding the day pre ­
c edinc; the next regular term on which 
day it shall oxpiro by operation of law. " 

The language of Section 13411, supra , is "f or 
attending each court of record ," and Section 9 of Co11unittoe 
0ubstitute for Senate Bill 34, s upr a. , requires tho courts to 
remain open. This doos not mean t he courts s:b...s.ll be in 
session as t he word "session" is gene r all y understood with 
r eference to courts, but orl:r that , t erme may not be adj ournod 
so tha t tho judea may trunsac t business at any time . In 
this connection it is desired to call a~ tention to t he in­
terpreta tion of two fee statutes by t he Federal courts: 

" Rev . St . Sec . 829 , 28 u. s . c. A., 
Soc . 574 , which fixes the mars hal ' s 
componsation for nttondinr; the Circuit 
or Dis t r i c t Court while in ses sion, 
means that t he court is open by its 
own order for the transaction of busi-
ness . " · 

--ttct.Iullen v . United Statos, 13 
S . Ct . 127, 146 U. s . 360 , 
36 L . Ed . 1007 . 

"The phrase ' in session,' within the 
moaning of a charge t hat accusod use~ 
contemptuous wor ds in the c ourtroom 
while the court was 'in ses sion ,' 
expresses not only t he ide a that a t 
the time the judge was sittine on the 
bench and oncagod in t he discharge o£ 
official func tions , but mas also open 
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to the c onstruction of meaning that 
the c ourt had convened for a torm and 
not adjournod . " 

--state v . Root, 67 N. w. 590, 
595, 5 u. n. 4 87, 57 Am. s t . 
Rap . 568. 

While these cases would not be binding upon c ourts of the 
S to. to of rus·souri, they would be hi ghly pors uas iva . 

In many circuits in this State it has been cus ­
tomary for tho judge to hold each term open until time 
for the next wrm to convene . This created the same situ­
ation as is now produced by the new Code, and t he sheri ffs 
i n these courts were allowed compensation for attending 
court on the days the court was in session and transacting 
business and not for days t he court was in recess . 

Conclusion 

It is the opinion of the writor t hat a s heriff under 
the c lause of Section 13411, quoted heroin, would only be 
entitled to receive compensation for attendinB court for the 
days he actually attends upon which the court is open and 
transacting business or for days when he is attandinc by 
express order of tho judge thereof althou~h the court may not 
be transactinG business . 

AP.~:ROVED: 

II!\.HRY H. KAY 
(Ac ting) Attor ney General 

\'lOJ :EG 

Respectfully yours, 

\', . 0 . JACKSON 
Assistant Attorney General 


