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Juns 5, 1945 FI L E D
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Mir, dJ, {i, Hobbs, Secretary
kissourl Real fistate Comuslgsion
222 Monroe Street

Jefferson City, Mlssourl

Dear Sir:

This will acknowledge recelpt of your letter of recent
date, which reads as follows:

"lnclosged kindly find a photostatic copy
which Mr, Rosenbaum of the Better Buslness
Bureau of 5t. Louils, hlilssouri, requested
that we send your otfice, along with the
request for an opinion as to whether the
plea oif 1nolo contendere in the Federal
Court 1s equivalent to a plea of gullty in
which he cites some cases on the matter."

from a reuding of the data attached to your letter, we
conclude that you desire an opinion upon the legal effect of
a plea of nolo contendere in a ifedoral Court ln connection
with your duties and functions under Sections 10 and 14 of
the llssourl Reual dstate Commission Aet, Laws of dissouri, -
1945, puge 424.

Section 10 of sald isct authorizeg the Missourl Real
Zgtate Commission to suspend or revoke the license of any
real estate broker or gsealesman if the Commission finds that
such broker or salesman has been gullty of certain conduct.

Bection 14 of ssid act reads as follows:

"Where during the term of any license is-
gued by the comuission the licensec shall
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be convicted in a court of competent
Jurisdiction in the state of liissouri

or any state {inecluding federal courts)

or forgery, cmbezzlement, obtalning money
under Talse preoteases, extortion, crimi-
nial couspiracy to defraud, or other like
offeuse or offenscs aind a duly certified
or exempliiied copy of the recorda in such
proceedings zhall be filed with the com-
mission, the. commission siall revoke
forthwith the liceuse by it theretofore
issued to the licensec sou convicted, o -
licensc¢ shall be issued by the commission
to any person known by it to have been con~
victed of forgery, ewmbezzlement, obtalning
‘monsy under false pretenses, extortions,
criminal conspiracy to defraud, or other
like offense or oifenses, or assoclation
or copartnerghip of which such person is

a member, or to any association or copart-
nership of which such person 1s an officer,
or in which as a stockholder such person
had or exerclseg a controlling interest
elther directly or indirectly."

Your reguest in reallty involves two questions. The
first one is whether & plea oi nolo contendere entered by a
defendant 1n a Federal Vourt to a criwminal charge can be used
as evicence in a proceeding by the Missouri Real Hstate Com=-
‘misgion under Zection 10, supra, as proof that the deifendant’
who entered sald plea hes bean gulilty oi the conduet charged
in the case 1n which he entered sald plea.

The second question is whether a plea of nolo contendere
cntered by a defendsnt in a criminal case in a Federul Court
amounts to a conviction of the derendant of the charges against
him in saild court so thet same could be used in proccedings
under Section 14, supra, as proof that a licensee, or appli-
cant for @ license, of ©ite igssourl ieal Sgtute Comnisslon had
boen convicted of a crime.

There is only one case in Lilssouri in which the Supreme
Court hus discussed at length the legal erfect of a plea of
nolo contendere, That case ig Helbling et al. v. Terry, 177
S,W, (2d) 502. The following 1s .« portion of suld discussion:
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"It is gettled that a plea of nolo con-
tendere amounts to an implied confession
of guilt and for the purposes of the
prosecution 1s equivalent to a plea of
gullty. The plea should not be used by

- one who has not violated the law., United
States v. morris, 281 U.,3. 619, 50 3, Ct,
424, 74 L, Xd. 10786.

"The chief distinction of a plea of nolo
contendere lies in the faot it is not a
general admission of the truth of the facts
cinarged as is a plea of guilty, It is a
gualified adnission limited for use only
in the proceeding in which it 1s entered
and nay not be used as an admission in any
other proceedlng. Its utility was origl-
nally found in the class of cases where
both a criminsl prosecution and a civil
sult arose out of the same act such as
trespass for assault and battery., In such
cases a plea of nolo contendere entered in
the criminal prosecution furnished no ad-
migsion of guilt to be used in the civil
sult. On the other hand a plea of gullty
in the criminsl prosecution, being a con-
fegslon of the truth of the charge, was
;avallable as wn admission of the aooused in
the oivil suit,

"We "think the confusion ln the cases con-
sidering convictions on pleas of nolo con-
tendere result from a Jjudicial practice of
clothing the judgment oi convietion with the
charaoteristics of the plea or in speaking

oi the plea and the conviction as one and
the same. IFor example, bthere urce cases which
hold that a judgment of convietion on a plea
of nolo contendere may not be used as an
adnisgion of gullt, But a Judgment of con-
vietion could never be used as such an adwnis-
sion, regardless of the nature of the plea,
It is the plea of gullty whieh 'carries the
evidentiary force as an admlssion, not tie
Judgment of conviction entered on the plea.
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"Ordinarily a judgment of convietion in
g criminal prosecution is not proof of
anything 1n a civlil proceeding sxcept the
mere fact of its rendition. By statute,
in eertuin instances, a judgment of con=-
vietion has been given Tforce becaugse of
the fact of its rendition. In such in-
.8tances the Judgment of conviction 1s
made a basls for enforecing a statutory
digahility. Such statutes in no wise ‘au-
thorize the use ol a convietion as an ad-
mission to be used to establish llabllity
in a civil suit, Nor do the statutes
moke any distinction in convictions ac-
cording to the nature of the plea result-
ing in such convictions, Nor 1s there any
logical reagon for a disvinction. For
statutory purposes a conviction on a plea
of not gullty carrieu the same force as
one entered on a plea of gullty."

As we interpret the above case, the court held that a
plea of nolo contendere in a criminsl case in a Federal Court
ig in effect a plea of guilty for the purposes of that casge
only, but thet it is not sueh an admission by the defendant of
the truth of the charges ugalnst him in said case as can be
used agalnst him in any other cuse; but that if a Jjudgment of
convlcetion is entered upainst such defendant in the Federal
Court upon said ples of nolo contendere, the conviction is as
complete and effective a conviction of the crime charged againsgt
the defendant as if said deilendant had pleaded not guilty and
had been found gullty as the result of a trial,

The foregoing case further discussed at lenj;th what
constitutes a conviction in & criminal case, The court, 1. c.
504, said: : ‘

"1oonvicted! "is generally used ipn its

" broad and comprehensive gense meanling that
a Jjudgment of iinsl condemnation has been
pronounced against the accuged."

If, therefore, the defendant in a criminal case in the
Federal Court enters a plea of nolo contendere, and upon said
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plea a judgment pronouncing the defendent guilty is entered
by the court and sentence is luposged, the defendant then
stands conviocted of the charges agelnst him in that case.
However, in eny other vroceedins such conviction could not

be used for any other purpose than to prove that ths defen-
dant had in fact been convicted. It 'could not he used in any
other proceeding to prove that he was iu Tect sullty of the
charges of which he had been coavicted., IT, therefore, a pro-
ceeding is instituted against a llocensee under the provisions
of Sectior 14 of tho ilssourl iecal ugtate Commigsion ict,
charging such licensee with having been convicted of a cerime
in the Federal Court, such charge could be proved by proof of
a convietion against such licensee entered upon a2 plea of
nolo contendere, However, if a proceedlng is instituted be=-
fore ti:e Commission under the provisions of Section 10, supra,
charging a llcensee with certaln conduct, the convietion of
the licensee in the Federal Court ovatored uhon a plea of nolo
contendere to the same charges could not be used as evidence
to prove . the truth of the charges then pending before the
liissouri Keal Lstate Commission. - ,

Your sttention iz directed to the faet that convietion
does not always follow a plea of nolo contendere in the Fed-
eral Court, Section 724, Title 18, U.5.0.a,., provides:

"When it shall anpear vo.the satisfuction
oi' the court thit the ends of Jjugitice and
the best interests of the public, as well
ag tiie defendant, will be subserved thereby
(the court) shull have power * * * * o
sugspend the imposlition or cexecution of sen-
tence and to place the defendant upon pro-

bation."

The practice of  suspending the imposition of senltence is
quite provalent in the ¥ederal Uourts. I, therefore, a de~
fendant enters a plea of nolo contendere and no Judgment of
conviction ls entered, he hus not been convicted oi the charges
to which he entercd suid plea. In the recent cose of Meyer v.
Missouri Real ©otate Comuission, 183 u. W. (24) 348, the Kansas
City Court of Appeals consldored the sifect of wn ocrder suspend-
ing the imposition of sentence entered upon a plea of nolo con-
tendere without a Jjudgment of conviction, und at the conclusion
of the discusszion said, 1. o. 346: ‘ .
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"Various Fedceral Courts of Appeals had
held thut where the sentence had been
sugpended there was no finul Judgment and
no appeal wus allowable, [followiiy cases,
amony others, of the Supreme Court of the
United Jtates, The Suprene Court in the
Korecmatsu casc, supra, referred to sows
of these cases where 1t was held that
there is no Linal judgment in s criminal
case prior to sentence, but did not over-
rule themw. Ve are of the opinion thut the
two cuseg ciftied by the defendant oun this
point ore not upplicable, but that they
fall into that class of cages mentioned in
People v, Pablan and Smith v, Comuaonwealth,
supra, o8 un appsal i1s mersly a step in the
particular case. However, where the ref-
erence is to the asceritalnment of guilt in
another proceeding (as here), and the ques-
tion as to its bearing upon the status or
rights of the individual iun a subsequsent
case 1s under congsideration, a broader mean-
. ing is to be atiached to the word ‘convic-
tion', and a person 1s not deemed to have
been convicted unless it is shown that a
Judgment is pronounced upon a verdict or
plea of guilty. The rule 1s well stated in
Pgople v. Fablan, supra, as follows: ‘'Where
sentence is suspended, and so the dlrect con-
gequences of fine and lwprisonment are sus-
pended or postponed temporarily or indefi-
nitely, so, also, the indirect consegusnces
are likewise postponed,'™

In the Meyer case, Jjust cited from, the court held that
the Real iisvate Commission could not substantiate charges
against a licensec of certain conduct by proof that the 1li-
censee had entered a plen of nolo contendere in the Federal
Court to churges of the same conduct when lmposition of sen-
tence wasg sucpended and the deifendant was placed on probation.
Therefors, the Comulssion should look beyond s plea of nolo
contondere to ascertaln whether a Judgment of ¢onviection was
entered upon gsuch plea hefore 1t can consider said plea for
any purpose.
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CONCLUSION

It is, therefore, the opinion of this office that (1) a
plea of nolo contendere cuntered by a defendant to criminal
charzes in the Pederal Court cannobt be used in ony other pro-

ceeding except the
dence of bthe guilt
that if a Judgment
nolo contendere in
to a.conviction of
entered said plea,

one in wilch said plea was entersd ag evi- '’
oi the defendant of such charges, but (2)
of conviction 1s entered upon a plea of
the Federal Court, sush Jjudzmsnt amounts
the defendant of the charges to which he
and guch convietion can be used in any

proceeding where it is sought to prove that the defendant has
been convicted of such charges. : ,

APPROVED:

Respectfully submitted

CHARRY H, XAY _
Asslistant Attorney General

Js B. TAYLOR
Attorney General
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