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MﬁTUﬂL INSURANCE COMPANIES: 1) Hutual Insurance Compi 5
\ € ized under Art., 7, Chap. 37, ﬁ‘S. Mo. 1939, are no? such‘t4wL
) 7 O i . general laws governing stock insurance companies, 1nclud1§g atan
w .utes vesting in the State Depertment of Insurance regulation over
rates cherged by stock companies, and, 2) Mutual Insurance Comn=
f vanjes orgenized under said Art. 7, Chap. 37, may lssue a non-
assessable policy if such company hes a surplus guarantee fund
of at least $100,000.00.

December 27, 1945 _ FI L E D

Honorable Owen G, Jackson
Superintendent of Insurance
of Missourl

Jefferson City, Milssouri

Dear Superintendent Jacksont

Your letter of recent date, requesting an
opinion from this Department, has been recelved,

Your letter submits twb questions to be
answered In the opinion: '

First: "(a) Whether a mutual insurance
‘ company, organlized under the pro-

vlsions of Article 7, Chapter 37,
i1s subject to the provisions of
Article 8, Chapter 37, vesting in
the State Department of Insurance
certain regulation and control over
rates charged for specifled types
of insurancej and

Second: "(b) Vhether a mutual insurance

company;, organlzed under Article

7, Chapter 37, may issue a so-called

non~assesgable policy if such com-

any has a surplus of at least
$100,000,00,"

Section 5971, Article 8, Chapter 37, H.5. Mo.
1939, provides that insurancde companies dolng s fire,
lighthing, or hail or windstorm insurance business in
this State shall maintain a public rating record as an
Incident to the pubhlicity and the regulation of the fair-
ness of rates charged by such insurance companies. 7That
part of sald Section 5871, so providing, 1s as follows:

"fvery fire insurance company or
other insurer authorlzed to effect
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insurance against the risk of loss

. by fire, lightning, hail or wind-
storm shall maintain a public rat-
ing record from which the rate of
premium appllcable to each risk in
thils state to be written by such
company or other insurer may be as-
certained in advance of the making
of insurance thereon, 3 i & ",

Section 5067, of sald Article 7, Chapter 37, exempts
mutaul insurance compenles organized under sald Article 7
from all other general laws governlng Insurance l1n this
State, Sald Section 5967, so providing, 1s as follows:

"Thig article to govern, Except as
provided herein, or as such companies
may be hereafter expressly deslgnated
in any other law, insurance companles
organlzed or admitted to do business

in thls state under this article shall
not be subject to any other law of thils
state governing insurance compenies.
(R.&. 1929, Sec. 5856,)"

Sectlion 59674 exemptlng or excepting mutuasl Insurance
companies organized under Article 7, Chapter 37, l[i.S. Mo,
1939, was enacted at the 1919 sesslion of our Lebislature,
Laws 1919, page 397. Article 8, Chapter 37, H.%, Mo, 1939,
Including Section 5971, was In exlstence at the time Section
5967 was enacted, Sectlon 5967 states that mutual insurence
companies organized under sald Article 7, shall be exempt
from general insursnce laws unless expressly deslgnated in
such other law as coming within its terms, "There 1s no ex-
press provislion contained in saild Article 8, Chapter 37, mak-
ing mutual 1nsurance companles organized under sald Article
7, Chapter 37, subject to the terms of sald Article 8, re=-
specting rates or the fillng and melntenance of a publle
reting record In the office of the Superintendent of Insur-
ance. It would thus appear that the posltlve terms of sald
Sectlon 5967, exempting mutual companies from general insur-
ance laws, would be conclusive, In the absence of any express
terms of any other law bringing them under 1ts terms, that
mutual dnsurance companies are not subject to the rating
regulatlons as set forth 1n sald Article 8, Mutual companies
make among thelr members all conditions and agreements con-
tained in their policiles,
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Stock companles create and fix In an ex-parte
contract in the first instance, all of the terms and
conditions of the policles, as well as the premium which
the buyer must pay under the rates they promulgate, The
poliley buyer may take 1t or leave it., It 1s not the conw
tract of the pollcy buyer until he agrees to all of the
conditlons, provisions, and rates fixed by stock 1nsurance
companies, He has no volce. in any of 1ts terms or condi-
tlons nor the maeking of the rates which control the prew
miums he must pay for the protectlon., 1The two plans, mutual
on the one hand, and stock lnsurance on the other hand, are
entirely different and opposed to one another in principle
and practice, The statutes governing each plan of insurance
are necessarily separate and different. This, we belleve,
was the reasoning adopted by the Legislature in enacting
such exemption statutes.

Mutuel insurance is defined in 32 C.J., page 1018,
very aptly as follows?

"Mutual insurance is that eystem of
Insurance by which ths members of the
agsoclation or company mutually in-
sure each other, It 1s that form

of insurance 1In whlch esach person
Insured becomes a member of the com-
prany, and members reclprocally sngage
to Indemnify each other againat losses,
any loss belng met by an assessment
lald on all membersg, % # ¥ ",

Our Supreme Court iIn the case of State vs, Mfgrts.
Mutual Insurance Co., 91 Mo. 311, l.c. 31, of mutual in-
surance business, said the iollowing'

"st % % The theory of mutual insurance,
ag generally understood, is, that the
premlums paild, or to be pald, by the
members for thelr insurance, constitute
a fund for the llguidatlon of losses.
It 1s not essentlal that the premiums
should be pald by note. They may be
pald in cash, end when so pald the

cash stands for the note. The poliey
ls st1ll a mutuasl poliey, and the Lold=-
er tneﬁeof a member of the association.
SR




*

3

Honorable Owen G. Jackson o Tl December 27, 1945

Mutual insurance as thus deflined in the above
guoted cltatlions becomes a reclprocal, mutual agreement
between persons whereby the Insured becomes the Insurer
in each pollcy of insurance,

Stock Insurance rates are flxed solely by the
companles themselves, Hence the necessity for the en=
actment of sald Sectlon 5971 and other sections of Article
8, Chapter 37, R,3. Mo. 1939, to supervise rates of stock
companies,

In the case of Pflester vs, lMidsourl State Life
Insurance Company, which was: before the Supreme Court of
Kansas, reported 1ln 116 Paclifle Reporter, 245, l.c., 247,
the Court, concerning the policles written by the companles,
had this to say:

/

~

"5 & & Few persons solleited to
take pollcies understend the sub=
Ject of Insurance or the rules of
law governing the negotlations,
and they have no volce in dictating
the terms of what ls called the con-
tract, # # & ", :

f

The above cited case was a 1life Insurance case,
1t 1s true, but the same facts exlst and the same rule of
law applies In the making of rates exclusively by stock
Insurance compenies, other then life, as applled in and
which were belng considered by the Court 1n the Kansas
case, ' . : ‘

It would seem then thet there would not only be
no just reason for mutuasl Insurance to be subject to the
terms of the rating statutes requiring them to keep a rat-
ing record, as is provided in said Sectlon 5971, but 1t
would result in hardship and confuslon if they were re-
quired to keep a rating record, and comply with other gen=-
eral insurance laws whilch have nothing in common with and
are not responsive to the mutual plan of insurance.

There are a number of sectiona of our statutes ex-
empting other mutual Insurance companies from the general
insurance laws of the State. One of such 1s Sectlon 6186,
R.S. Mo. 1939, which 1n part, is as follows:!
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"Hereafter all town mutual fire
and lightning, tornado, windstorm
or cyeclone insurance companles or-
ganized for the sole purposé of mutu-
ally insuring the property of lte
members against any loss incurred

by them from flre, llghtning or
windstorm, as may be provided by 1ts
constitutlon and by-laws, and not 1in-
conglstent with the provislons . of this
article, shall be exempt from all laws
of the state of Mlssourl governilng
other Insurance companies: 4 3 3% "

Chapter 14, Artlcle 37, R.5. Mo. 1939, deals wilth
County Mutual Insurance Companles. Sectlon 6175, exempt-
ing such companies from general lnsurance laws, ls as fol=-
lows:

"All companies incorporated under
the provisions of thils artlele

are hereby exempted Irom the opera=
tlon of all other general statutes
of thls state in regard to lnsure
ance, rtut such companles shall be
subject, as far as applicable, to
the provisions of artliecle 1, chap=
.ber %5{ ’lo'—o 13 9. (L.uo 1929, SECa
6065, )"

There are still other such statutes in thls State
so eXenpting other kinds ol mutusl insurance companles from

" - general insurance laws, but we believe those above quoted

wlll be sufficlent to clearly indlcate that the intentlion

of the Leglslature has always been to exempt all mutual

and fraternal companlesg from &ll general Insurance laws of
the State, and to make them subject only to the laws govern-
ing such companles, In the article of the chapter under which
they are organized, Our Supreme Court has so declared in the
case of Vesterman vs. Lodge, 196 Mo. 670, Thls was a case
where the question arose whether the provisions of the non-
forfeiture insurance statute,; Lectlon 7897, K.Y, Mo, 1899,
applled to fraternal beneficlary insurance companies. The
Supreme Court held that 1t did not, The Court held that
fraternal beneficlary insurance compsanies were exempt from
all general lnsurance laws of thils State, The Court in so
holding, l.c. 731, said: -

"No one can read the numerous acts
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of the Leglslature from the time
fraternal benefileclary associations
were authorlzed to do business in
this State wlthout belng convineced
beyond question that 1t has ever
been the polley of this State to
exempt such assoclations from the
general lnsurance laws applicable
to regﬁlar or old—line Insurance.
# 3% 3

This holding would apply to mutual insurénca come=
panies, we thlnk, with llke effect as 1t was then applied
to fraternal companies,

We belleve the language of sald Section 5967, is so
clear and direct thot 1t was without doubt the intention of
the Leglglature to exempt, absolutely, mutual Insurance com=-
panles from the operation of all general lnsurance laws of
this Btate, including the terms of sald Section 5971, supra.
This answers your firsdgt question,

Procesding to your second qusestion:

"(b) Whether a mutual insurance
company, organized under Article
7, Chapter 37, may lssue a so=~
called non-agsessable polley If
such company has & surplus of at
least $100,000.00,"

The basls and authority upon which non-assessable
policles may be lssued by mutusl insurance companies or=
ganlzed under Artlcle 7, Chapter 37, R. S. Mo. 1939, are
contained in Section 5959 of saild Article and Chapter.
That Section 1s as follows!

"The maximum premium payable .by any
member shall be expressed In the policy
or in the applicatlion for the insurance,
Such meximum premium may be a cash pre-
mium and an additional contingent pre-
mium not less than the cash premium,

or may be solely a cash premium.

No pollcy shall be 1lssued for a cash
premium without an ‘edditionel contingent
premium unleas ths compeny has a surplus
‘of at least one hundred thousand dollars
or a surplus which is not less in amount
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than the cepltel stock requlred of
domestlic stock insurance companiles
trangacting the same kinds of insur-
ance.

The question 1s whether mutual Ilnsurance companles
organized under sald Article 7, mey 1lssue non-assessable
policles, that 1s to say, a pollcy where the premium 1s
paid )In cash without an additional contingent premium 1f
the company has establlishsd and maintains & guarantee fund
of $100,000,00 without any other conditions respecting the
amount of the guerantee fund.,

The fundamental rule of the construction of any
statute 18 to arrive at and give effect to the Intention
of the Leglslature in passing e atatute. 59 C.J., page
948, states 1t llke this:

"As the iIntention of the legislature,
embodled in a statute, 1ls the law,

the fundamental rule of construction,
to which all other rules are subor-
dinate, 1s that the court shall,

# % # ¥ glve effect, # # # to the ine
tentlon or purpose of the legislature
as expressed in the statute. 3 # s ",

In one of the many declsions by our =Zupreme Court
ennouncing the same rule of construction is the case of
atate ex rel, Koeln vs, Telephone Co., 316 Mo, 1008, l.c.
1012, whers our Supreme Court said:

Mr 3 % While 1t 1s true that the

intentlion of the Leglslature must
control in the interpretation of

e statute, that Intentlon must be
gathered from the language which

they use in the aect, % % ",

In arriving at the intention of the Legislature in
enacting sald Sectlon 5959, we may take into consideration
what the Legiglature had in mind in expressing its intention
In sald Section 5959, by what 1t said in Sectlon 5919 of
Artlcle 6, =Bald Article 6, deals with rmutual 1Insurance come
panles.,  Sald Sectlon 5919 of said Article 6, is 1in part, as
follows? ‘ '
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"No company formed upon the mutual
plan for the purpose of doing the
fire and marine busliness designated
" in the first of the three classes
of Insurance named in section 5904
shall, unless the company 1la to be
formed with a guarantee fund, come
mence to do business untll agreew
ments have been entered into for
insurance with at least two hundred
applicants, the premiums on which
shall amount %o not less than one
hundred thousand dollars, # 3 % ",

If said Section 5919 iIn outright terms permits
mutual Insurance companleg organized under said Article
6, to commence and carry on business with a guasranty fund
- of $100,000,00, we believe we may take that Section for an
example of the intentlon of the Leglslature in the terms
used Iin sald Section 5959 that a mutual insurance company
organized under sald Article 7, should also exercise the
‘same privilege of beglnning and trensacting business with
a reserve or guarantee fund of $100,0C00.,00.

The terms of sald Section 5959, are in the salterna=~
tlve. It would seem that sald Section could only reasonably
. be construed as giving a mutusl company the right of trans-
acting 1ts business in the flrst Instance, by acceptling cash
premiums without any additional contingent premium if such
company had and maintains a reserve of §$100,000,00, or if in
the alternatlve, such company degired to maintaln a reserve
as a matter of competitlion with stock companiles, equal to
the capital stock of a domestic stock insurance company Iin
the amount of $200,000.00 as a selling inducement in its
business, 1t would have the right to lncrease 1lts reserve
to the amount of $200,000,00, But that such company is not
compelled to maintain a reserve equal to the capital stock
in the sum of $200,000,00 unless 1t wishes to do so. The
Legislature uses the disjunctive particle "or'"., Surely 1t
may not be reasonably sald that the disjunctive "or" as
used in said Sectlon 5959 may be converted into the cone
junctive "and", This would require the two-fold maintenance
of a reserve of both $100,000,00 and & surplus of $200,000,00,
the capltul stock required of domestle stock Insurance come
panles transactling the same kinds of business. We do not
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bellieve the Leglslature Intended anything of the kind. We
belleve they intended that such mutual companies, organlzed
under sald Article 7, may malntaln a surplus of §100,000,00
as a basis of 1ssuing noneassessable policies, or if 1t
chooses, 1t has the privlilege of maintaining surplus of
$200,000,00 for the same pUrpose « :

Webqﬁer'vanternational Dictlonary, page 1712,
defines "or"™ aest: "A co~ordinating particle that marks
an alternatlve} as you may read or may write, -- that 1s,
you may do one of the things st your plessure, but not both."

Our Supreme Court In the case of Joneas vs, Rallroad
Co., 178 Mo. 528, l,c. 532, definlng the meaning of the word
"or", and stating the interpretation to be put upon its use
states the following:? :

"3 # 4 The word 'or! which the
pleadsr has here used, may be
uged in two forms. In one 1t
corregponds to elther, and in
that sense the term 'proper or
neceszary,'! that ls, one or the
other, = # % ",

Authorities outside the State of Missouri also adopt
the same construction of the use of the word "or" as glven
to 1t by our Supreme Court. The Supreme Court of the State
of Ilorilda 1n the case o Cherry Lake Farms ve, Love, 176
S0, Reps 486, l.c. 488, states the following!

"In construing the language'used
in sectlon 3223, R.G.S., section
5029, C.G.L., thls court in the
case of Pompano Horse Club, Inc.,
et al, v, State ex rel. Bryan

93 Fla. 415, 111 So, 801, 805, 52
A.L.He 5l, sald:

"1The statute provides that "the
state's attorney, county solicltor,
county prosscutor, or any citizen
~of the county through any attorney
he may- aeleot, may maintain his
actlon," etec.

"tIn 1ts elementary sense the word
“"or" 1s a disjunctive particle that
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marks an alternative, generally
corresponding to "either," as
"either this or that"j; a connec-
tive‘tﬁat marks an alternative,
# o9 o ", ,

The Illinois Court of Appeals 1In the case of

Field va, Freed, 191 Ill. App. Hep. 619, l.c., 623, 624,

gave 1ts construction of the meaning of the word or" by
seying: .

"It will be noted that the elause
'at the election of the plaintiff,!
which 1s contalned 1in the section of
the Justlces' Act that was under
conslderation in the case clted,

is not found In sectlon 4 of chapter
77, or elsewhere in that chapter,
which relates to judgments and ex-
ecutions in courts of record,
Nevertheless, the word 'or,! even
wilthout that clause, Iimports a
cholce between two alternatives.

As ordinarlily used, 1t means 'one

or the"other of two, but not both,'!
3 3 % M,

We belleve the brilef supplled to your office by
Mrs Sappington correctly polnts out the proper legal prin-
ciples applying here in the construction of sald Section
5959, Ve believe hls comments are meritorious, and that
he correctly interprets the meaning of saild Section., We

take the liberty of quoting here some of hls comments as

follows:

"% % % The statute 1s so written
that the clauses describing the
amount of surplus are Independent
of each other, and either could
have been pluaced flrst in order
in the statute and the meaning-
would have been the same,

"Furthermore, the surplus required
of domestle stock Insurence companises
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!

-waa at the tlme of the enactment of
the statute the sum of $200,000,00,
and therefore a holding that that
1s the .amount of surplus which must
be held by a mutual company before
lssulng so~called nonassessable
pollcles would give to the clause
Vg surplus of. at least $100,000,00?
no meaning at all,"

We beliesve, considering the above clted and quoted
authorities, that sald Section 5959, permits the lssuance
of non-assessable policles by companles organized under said
Article 7, provided 1t has elther a surplus of at least
$100,000,00, or if they so desire, may in the alternative,
provide a surplus which 18 not leass in amount than the cap-
ital stock required of domestlec stock iInsurance companies
trangacting the same kind of insurance, which, 1n that event,
would be $200,000,00, :

CONCLUSION,

It 1s, therefore, the opinion of thls Department
thatt

&) Mutual insurance companies organized under
the provisions of Article 7, Chapter 37, H.S. Mo, 1939,
are not subject to the provisions of Artiecle 8, Chapter
37, Hele Mo, 1939, vesting 1n the State Department of
Insurance regulatlon and control over ratea charged for
pecific types of Insurancej and

b) That mutual insurance companies orgenized under
Article 7, Chapter 37, H.S. Mo, 1959, may issue a so-called
non-assessable polley if such companies have a surplus of at
least $100,000.00.

APPROVED: Respectfully submitted,

J. E. TAYLOR GEORGE W, CROWLEY
Attorney General ‘ Asslstant Attorney General
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