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BLIND PENSIONS}. Commission in determining r651dence is not, bound
: - to follow declared intention but may consider all
avallable facts.

FILED

Yo

liay 14, 1946.

lMrs, Lee Johnaton, lixecutlve Director
Missourl Commission for the Blind

102 Capiltol Bullding

Jefferson Clty, Missouri

Dear NMrs., Johnatont

Uhder date of May 3, 19485, you wrote thils offlice
requesting an opinion as follows:

"On February 25, 1943, the Missouri
Commisslon for tbe %1ind cranted Hr,
James &, Jennings, #26 Taney County,
a ninety~day leave of absence, from
tho State of lMlssourl,

"On May 26, Mr. Jennings'! daughter
wrote that her fathor would roeturn to
Missourl just as soon as he possilbly
could; -that hoer brother and family
would try %o bring him back in the
fall if thoy could goet gasoline to do
80. Ve replied that his June 30 pay-
ment would bpo withheld untll 1t was
dofinitely decided that he would re-
turn to Missouri.

e heard nothing furthor and wrote
apgain on June 22, and again on August
G, and on August 10 hoard from Ir,
Jonnings that he wanted to come back
to HMicsourl as soon as his aon could
mako arvrangemonts. Ve advised him
that as soon as we hosord hae had re-
turnoed to IHlssourl to make his homs
hore, we would authorize tho State
Audltor to releasc his baclk pension
checlk.
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"On September 15, Mr, Jennings ad-
vised that he would be back in Mis-
sourl by the 15th or 20th of November
and woulc notlfy us when he got here,

"In November, 1944, the State Audltor's
offlce advised us that Mr, Jennings had
had no pension payment since July, 1943, .
and we wrote to a reference in Ash Grove,
Misaourl, asking i1f she could give us
any informmtion regarding Mr, Jennlngs,
We had no reply, and wrote to a son in
' Springfield asking for informatlion with
regard to his father, This letter was
-returned unoclalmed, so we wrote agaln to
Mr, Jennings! daughter In Washington and
have her reply of March 192 saying that
her father has been trying to make arrange-
ments to return to Missourl but is unable
to come by bus or-traln and they have been
trying to meke arrangements for him to drive
back, She states he does not care to make
hls home Iin Washlngton and asks 1f he will
recelve his back checks when he returns to
Mlssourl.,

"111l you kindly advise us as to whether
or not Mr. Jennings is eliglble to receive
the back paymonts of the blind peneion."

As your letter i1s understood, you wish to know the
rules of law to be applied by the Commliszslion for the Blind in
determining whether or not the mentloned pensioner, James E,
Jennings, has become ineliglble tec recelve a blind pension,

In order for thoe Comulsslon to pass on thls questlon,
1t must apply ono sectlicn of the statutes, Sectlon 9451, R, S5,
Mo. 1939, which.is in part as follows- .

"Hvery adult blind person, twenty—one
yoars of age or over, of Uood moral
charoctor, who shall have beon & resi-
dent of the state of Illssourli for ten
consecutive years or more next preceding
the timo for making applicatlon for the
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pension heroin provided, and every

adult blind person, twonty-one years

of age or over, who may have lost his

or hor slght whllo a bona flde resi-
dent of this state and who has been &
continuous residont thereof since such
loss of sight, shall bs entltled to
receive, when enrolled under the pro=-
vision of this &rticle, an annual pension
as provided for thereln, payable in equal
quarterly installmentss # # #"

Attention 1s also directed to a portion of Section
9454, R, 8, Mo, 19391

" % # And whenover it shall become
known to the commlsslon that any per-
‘son whose name is on the blind ponsion

, roll is no longer qualiflied to recelve

.- a8 penslon, after roasonable notice mailled

' to such person at hils or her last known
resldence addross, such fact shall be
certifliod to the state auditor and the
name of suclh porson shall be stricken
from tho bllnd penglon rolls # & "

The Missourl aonallato courts have never defined the
word "resident" as usod in tho Dlind Ponsion Law., Tho word
is one having meny mesnin s, thoro aro twenty-three pages of
dofinitlons in Words & Phresos, Permanent idition., It is our
bellef the Leglslaturo intonded that only those porsons, who,
in good falth, had establlished thelr permanent rosildence or
domleilo In the State of Iiissourl, and intended to pormanently,
or at loast for an indoefinlte tlwe wrotain tho rosidence cstab-
lished, could becomeo o0li:lble to recelve a blind pension, or
retaln eliglbllity alfter it was once sctanlishod,

A permanent roslildence 1la osgtablished by presonce Iin
the nlace, coupled with tho intention of maklng that place the
raesldence o» domiclle. If. tho intontion 1s not presont then
the porson dooa not ostablish a residoence or domiclle.

In detormining the wosldcnce of a porson, a court or
other fact finding body sboqu consider all evidonce avallable,
inecluding the expressed intontion of tho person, glving to oach
blt of ovildonce such wolght, under the circumstances, as it
doams proper.,
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At this polnt it is desired to call atteontion to a
* quotatlon from the case of Firth v, Mirth, 24 Atl. Hep. 9186,
l, ¢, 9182 .

" "The decision of questions of dlsputed
domicile mare froquently surrounded with
a8 great meny practical difficultles,
The evidenca 1s often obacure, squlvocal,
and contradictory, The acts or conduct
of the person whose domiolle 1s the sub-
Ject of dispute will, in meny cases, asocem
~to indioate with cortainty-that his
residence must have been in one place,
while his declarations go to show that it
was In another, 4 & "

_ In thils case the court held that the absence of over
five years of the person from his orlginal place of roesidence,
showed &n intention to establish a new rcsidence in the place
where he had been residing, oven though he exprossed the in-
tentlon of reotaining his original place of rosidonce.

The same rule 1s stated by the court in the case of
In re Lankford Estate, 272 Meo. 1, 1. c. 9:

"Resldence 1s larpgely a matter of inten-
tion. (Lankford v, Gebhart, 130 Mo, 621,)
Thls intention ls to bo doeduced from the
acts and utterancos of tho porson whose
' residence 1ls in issue, i i "
Another quotation stating this rule ls taken from
"Chomeau v. Roth, 72 &, W. (2d4) 997, 1. c. 999: :

Wir 46 % In othor words, mere physical
presonce at the school is not onough
elther to galn for him a votlng rosi-
dence at the school, or to cause him
to loso hils exilsting vobting rosidence
at his home; the whole question, as in
all simllar sltuatlons, »oing larpgely
one of intontion, to be determlned not
alone from the ovidence of the party
himself, but in the light of all the
facts and clrcunstancos of tho case,
fall v. Schoonecke, 128 Mo. 661, 31

S. We 973 Gobon v. Murrell, 195 Mo, App.
104, 190 3. W, 986, 197 '\, W, 432,"
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In each of these cases the court was determining
the legel residence for the applicablon of dlfferent laws,
In the Firth case, for the purpose of determining Jjuris-
diction of a court: in the Lankford case, for determining
where administretion should be had on an estate; and 1n the
Chomeau case, to determine tho right to vote. The court
detormining where the residence was establlished, the person
was a resident of that place, '

A voting residence may be acquired in the State of
Washington by one year's residence, Conatitutlon of Vashington,
Section 1, Article VI, '

. In the ocase for determination by the Commlsslon, &
pensioner left his place of rosidence in the State of Missouri,
woent to enother state and has remailned there over two years,

s year longer than 1s necessary to establish a voting rosldence
in the State., The pensioner declares his intentlon to return
to Missourl at some Indefinite time in the fubture,

CONCLUSION

' . The Commission for thoe Blind should consider all of
tho evidence 1t can procurc and from this ovidence determilne,
wnder the rule herein set out, whother or not the pensioner
went to the State of Washlngton with the purpose of establish-
ing & new rosidence or domlcile. If, in the judgment of the
Comulssion, that was his purpose, he 1ls no longer eliglble

to receive the pension. If, howevor, the Commisslon should
dotormine 1t wos not his intontlon to ostabllish a now place of
rosidonce and become a resident of the State of Washington,
but moerely to make a vislt and hes been unavoldably -prevented
from returning to Missouri, he would retaln his ellipgibllity

" %o rocelve a ponsion,

{togpoctfully subnitted,

: - ¥i, O. JACKSON
APPROV:D: Asslstant Attorney General

J. e TAYLOR
- Attornoy General

WOJ s 1iG




