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OFFICERS: Employees of this State not
prohibited by Article VIT
Section 9 of the Constitu
of 1945, from holding pesition
of employment under the United

States,
November 8, 1945
bpiﬂi@ﬂ No, 1&6

Jefferson Tity, Missouri
Dear Madam:

Mrs, Lee Johnston .
Erxecutive Directer P L,Ei
Missourd Commissign for the Blind ! [

 is iged of your letter dated October 29,

Resuipt is sulgeswledged of your opinion of
1945, in ¥hich yew wequested an official opinion of this ef-

fioe and whish vesds &s follows?

™13l you kindly give me an opinion
on the fsllewing question:

“"At the time the army was planning
‘Ats rehabllitation service for bhlinded
war veterans the Surgeon General felt
1t wise to ask the executives of several
"blind commissions and the supeérinten-
dents of several schools for the blind
to advise him with regard to the type
or,training to be given to the veteran
which would prepars them for work in -
thelr vardious states, Accordingly, an
Honorary Civilian Advisory Committee
waabfarmad of which X was asked to be a
membar,

YAt a recent meeting of this com-
mittee I was elected as one of three
consultants to the Surgeon (eneral, I
find that there must be a Civlil Service
appointment to be a c¢onsultant and in
addition to expenses the appointment
pays & salary of $25,00 per day, I was
not sure whether this would conflict
with Article 7, Section 9 of the new
constitution and would like your opinion,
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"his app@intment is, of course, of
8 very temp@rary nature and will probably
entall only one 2r two days further ser-
viee before the termination of the work
of this committee, I hepe I have made it
¢lesr that nene of the members of the com-
mittée get paid except the three consultants.

"Anﬁthnr %uestion T would like to ask
would be, whether, if this does conflict
with the new" oons%itutibn 1t would be pos
pible for me to serve and refuse to accept
the pay.

Articie VJ:I, $ection 9 of the constitution of 19&5, pm-
videa 10 failawat

- "No persan holding an office ef
prefit under the United Staﬁeé hall

hold any offige of profit in this state,
members of the organized militia or of
the reserve corps excepted."”

(Emphasis ours.)

The above section prehibits enly a persen holding an
office of profit under the United States who 1s presently
holding an office of profit in thig State. It does not pro-
hiblt an employee of this State from hélding an office of
profit under the United States, nor does 1t prohibit a person
holding an office of profit in this State from being employed
by the United States, and it does not prohibit an employee of
this State from holding employment under the United States.

To determine 1f your being & consultant to the Surgeon ‘
@eneral under civil service appointment ¢onflicts with Article
VII, Section 9, supra, we must first consider whether your
present position of Executive Pirector for the Missourl Com-
misslon for the Blind 1s a public office and you, holding that
position, are a public officer, or is such position employment
and you, holding such position, are an employee of this 3tate,

Chapter 53, Article 2, R,85,Mo, 1939, provides for the
Missouri Commlssion for the Blind, the duties of the commisslon,
etc, Section 9449 of thls chapter provides as follows:
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"Said cammission may adopt bylaws
br rulea ‘and’ regulstions for 1ts gov~
ernment; & majerity of the commission
shall constltute & quorom; it shsll .
have power bto appoint such agen®s and
lug’WJ,n;g&} 1t shall deem necesgary

Fonelr compengation wlthin the
limita of. the appropriatlon that ghall
be made by the general assembly; it
shall held regular monthly meebings,
lkowp & full record of lts proceedings
gnd of 1te receipts and disbursements,
‘and shall, oh or before the first Monday
in January of each blennlal period, make
a full report to the general assembly,
pressenting & cencise review of the work
of the cemmlission for guch perlod, with
recommendations 1®eking to the amellora-
tion or the blind in this state.»

(Emphasis ours.)

You will n@te that nowhere in this section, nor anywhere
else 1in @hapter 53, 18 there created the office of Executive
Pirector for the Missouri Commission for the Blind, Nelther
ig there any aection of the €onstitution of 1945 cteating such
office, ' 8ection 9U49, supra, only provides that the commis-
slon shall have the power to appoilnt such agents and employees
88 it shall deem necepsary. In State ex rel. Pickett \& Truman,
64 8.W, (ea) 105, 1l,c. 109, Judge Leedy said! -

"% % % % It is perfectly apparent
that temployment! and 'agency! are -
distinguishable from public office;
but the line of demarcation between
them is sometimes difficult of percep-
tien * K % %

-~ ~ e -~ .

There is no hard and fast rule to apply in determining
what constitutes a public office, but the facts in each case
must be closely studied,

: In Mechem, on Public Officers, page 1, the following
. definitlion appears:

ET

"A public office is ﬂne right
authority and: &uty, creatéd and con-
ferred by 1aw, Ly whlch for a given
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peried, eithcr fixed by law or endur-
ing at the pleasure of the creating
power, an individual is invested with
some portion of the sovereign func-
tions of the government, to be exercised
by him for the benefit of the publie,
The 1ndividua1 .80 inveated 1s a publib
arficqr.’ :

This definitien is in harmony with a great weight of
authority and has been approvad,by the Supreme Oourt of this
Btate in 8tate ex rel, Walkeri:v. Bux, 135 Mo. 325, 36 S.W.,

636, 3 L;R,A.,Slﬁs State ex rel, Zevely v.. Hackmann 300 No.
B9, 25 3 W. 533 Hasting v. Jasper County, 314 1hy 282
W, State ex rel, Pickett v. Truman, 333 Mo. 101é
76?‘ z 1@5i28tatgosx 1nf. MeKittrick v; Whittle, 333 MQ.
E ] : | I

The pesitian of Executive Director of the Missourl OQm-
missien for the Blind is not created or conferred by law, &s
for example, the offlce of Director of Conservation is created
in Article IV, Section U2 of the Constitution of 1945, or as
gpnigffiggsgf Probatlen foicer is created by Section 9681,, :

B.Mo, ’ .

Another element of a public office is that the person
holding such office 18 to perform some soverelgn function of
government. . In the case of State ex rel. Newman v, Skinner,
93 A L R.y 331, 1.0, 332, the dilstinction between afficer
and * employee 18 treated 1n the following language!

"A public officer, as distinguished.
from.an empleyee, must possess some
sovereign functions of government to be
exercised by him for the beneflt of the
public elther of an executive, legls=
lative, or jJudicial character. It 1s
well stated in the Landis Case, supra,
that 'the chief and most decisive
characteristic of a public office is
determined by the quality of the duties
with which the appointee is invested
and by the fact that such dutles are

-~ conferred upon the appolntee by law.
If official duties are prescribed by
statute, and thelr performance involves
the exercise of continulng, independent
political or governmental functions,
then the position is a. public office,
and not an employment,! * *

-~ -
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The duties which you perform in your present position
are not conferred upon you by law, We belleve that the
‘members of the commission, having falth and confidence irn
your ability, have glven you duties of a broad and general
nature that allow you to exercise considerable discretien in -
their performance. H@wever, we ‘do not believe that their per-
formance involves the exercise of continuing, independent
political or governmental functions.‘

Again refarring to the Truman case, supra, the court, in
passing upon the questlon of . what oonstitutes an employee or
public officer, said at 1. ¢ 106: . . B

X "Numerous criteria, such as (1)
' the glving of a bond for faithful
- performance of the service required,(
"iﬂ\ definite duties lmposed by law -
involving the exercise ©of some por-
“fion of the sovereign power, 3?
- gontinuing and permanent nature of
the dutles enjoined, and (4) right
“of suceessor to the powers, dutles,
and emoluments, have been resorted
to in deteérmining whether a person -
~1s an officer, although no single one
- 18 in every case conclusive, * % % &'

Other denotations are gilven in the case of Gracey V. 8t.
Louis, 213 Mo, 384, l.c. 39 » ag follows: ‘

- " % % % % Hig oath, hls bond, his
11ability to be called to account as
a public offender for misfeasance or
non~feasance, the tenure of hlis posi-
tion, etc,, have been sald to be indicla
of a public officer, * * %

We do not believe that any of the elements appearing in
the above quotations attach to your present posltion of
Executive Director of the Missouri Commigsion for the Blind,
We believe that your present position is one of employment
and not a public office of this State and you, holding such
position, are an employee,

You state that the position to which you have been elected
1s consultant to the Surgeon General. The word "eonsultant" is
not treated in the works of Corpus Juris or Words and Phrases,
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two outstanding sources of information, However, Webster's
New International Bistlsnary, Secend Edition, defines the word

"consultant" as followst

~ "one who glves prefessicnal advice

or gervices regarding matters in the
‘fleld ¢f hle special knowledge or.
training, as a consulting physiclan

‘or engineer.” |

QeniQQudntlg, it appears that the pesition to whieh you
have been elesisd, namely, donsultant to the Surgeon @eneral,
is purely #f sn advisory nature and does not possess eny of the
slements heyeln discussed to qualify it as belng a public of-
flce under the Unlted States. ' Your holding: such a position
‘would net make you a public officer under the United States,
bub rather an employee of the United States.

©©  We do neb belleve that your being elected as consultant
to’' the Burgeen General under clvil service appointment will
gonfliet with the provisions of Article VII, Section 9 of the
@ongtitutien of 1945. Therefore, the questlon of your serving
4in thet capacity and refusing to accept the pay will not be
treated at this time.

Conclusion.,

_ "Therefore, it is the opinion of this office that: (1)
Your present position as Executive Pirector for the Missourl
@onmission for the Blind 1s not a public office, but a position
of employment in this State; (2) you, holding such positions

~ are not & public officer, but.an employee in this State; (3

the position of c¢onsultant to the SBurgeon General ls not a pub-
lile office under the United States, and the one holding such
position under civil service appointment 1lg an employee of the
United States and not a publie officer; (4) you, as an employee
of this State, are not prohibited by Article VII, Section 9 of
the Constitution of 1945, from holding a position of employment
with the United States under cilvil service appointment.

Respectfully submitted,

RICHARD F. THOMPSON
, Agsistant Attorney (eneral
APPROVED: ‘ ,

Z.VE. TAYLOR
.ttarney‘General

RFTiml




