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OFP1CERS• _,lott•* or this Sta-. not 
proh1'bi ted by Al'tic·lt \ttl 
Section 9 ot the Constitution 
Qt 1945 J troltl. tto:l.tins pea1 tion 
or ~Pnplo~•nt und.tr the l.fn.ited 
State•• · 

Novembe~ 8, 1945 

Opinion No.. 46 

HN. I.e• lobn•ton 
1Keouu1ve Dtrtcu•7 
·rJ;:~ortc=!·•.:;1 th• Bltnd 

F\LE 

h'a• Jfad.aat 4-
~MttJt ia=L-~pd .~t pu;- .letter dated Oeto'ber 191 

1945, :ill VA!;O:ll: . · .~ ....... ._ an ottioial opinion ot this or­
tie• ·&1:14 <Wh.itlll· .__.. ·u ·toll.:ow•• 

. · · •tl11U ~ ld.l't4ly sive me an opinion 
an ~ ta1ltwins qutattona 

nAt ~· tiP.~. amy was planning 
t;~lus "b.ab111 ta"on service tor blinded 
•"ttar v•te~a the Sux-geon General telt 
itlfiae t• ask the exeout1v•s of several 
blind oowrdasions and the superinten­
d•nts ot sev•ral schools tor the blind 
to advis• htm with regard to the type 
ot.tra:tning to be given to the vetaran 
which would prepare them tor work in · 
their Y&:t'itrul!l states. Accordingly, an 
Hono~y Civilian Advisory Committee 
wa• tonned ot which I was asked to be a 
member • 

•At a reoent metting of this com­
mitt" I was elected as one of three 
consul tAAt• to the Surgeon General. X 
tind that there must be a Civil Service 
appointment to be a oonsultant and 1n 
addition to •xpenfes the appointment 
pays a salary or lj)25.00 per day. I was 
not sure whether this would conflict 
with Article 71 Section 9 ot the new 
constitution and would like youl:' opinion, 
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Mrs. tee Johnston 

"This $.pp.intment :1.1:! 1 of ~ourse, of 
a very temperarynatu:re and will probably 
ent~loril.t..tnE! •r ~wo days further se:r ... 
viee.l?efo~e the t~rrt11nation of the wo:r-k 
ot tnis · oQmlrti, tte$. · :t: h~p$ I 11.ave made it · 
ciet\;a 'tnat·nerie or .tlie members or the com·· 
Dlittee ~tpaid. except the three consultants. 

~'Arurther ·'question ! would like. ta ask 
wdu1·d. b~,· w~ethe·~~· · 11' this d¢>es, conflict · 
wttif'thf n,e·W:constitutie,n· it would be pQs• 
J11;)~e .fo-r me·to serve and ·refuse td accept 
thl. ·pay. u 

' , .. 
. _.,. Art!oie 'VII, Section 9 ._or the Constitution of 194.5, pro'­

v1d.ee ' 'as ' folltw!B s 

· ... _ .'~lto pe:r-s6n holding an off~ce. of · 
prof1.t • under the United. Sta tt ~ eh.all . · 
ht?:l~ any '>ftiQei or profit in this state, 
m.m.bers.¢ai'. the organized. militia or or 
the reserve corps excepted. 11 

(Emphaa.is ours.) 
- ' 

. . lfh•. above section prohibits only a pe:r.son holding an 
()ffice or pi'ofit under the United States who. is presently 
holding an office of profit in this State. !t doe.s . no't pvo­
b.ibi t an entJ?loyee .or this State from .holding an office crt 
pr~fit under the United. ·states, nor does it prohibit a :peri<>n 
hcllding an office of profit in this State trom being $mpleyed 
by the United States, and it does not prohibit an employee ot 
this State from holding employment under the United states. 

To determine if your being a consultant to the Surgeon 
Cleneral under civil service appointment conflicts with Article 
VII, Section9, supra, we must first consider wh$ther your 
present position 9f Executive Director tor the Missouri Oom~ 
mission for the Blind is a public office and you, holding that; 
position, a_ re a public orr_ ice_r.; or is such position employment 
and you, holding such po.sition,; are an employee of this State" 

Chapter 53, Article 2, R.S,Mo. 1939, provides for the 
Missouri Commission for the Blind, the duties of the commission, 
etc. Section 9449 of this chapter provides as follows; 



, 
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. "fflll-id .c~sston may adopt bylaws 
b~ 'rl.iles and regula.tions for 1 ts . gov• 
erninentt· ~ · · . ty of. the commission 
shall cot').s . · . ·i · ~t~~:; 

on that shall 
·JIUI.,IiJ.w· b-r .the · assembly; 1 t 

. ht~d . · · ar ·monthly meetings, · 
ktJ\Jp '$. tull . . rd or its .. proceedings 
-~d. $t i.ts receipts and disbursements, 
· bd l!hia.ll, Qtt ·or bef():re the fire·t Monday 
·in ·Ja.nua,_..y of each biennial period., make 
a f'u~l re~rt to the general assembly, 
pre.sehting a 40nG1se ; ~•view o:r the work 
q>f th$ e(illbl'd.eraion. :f&r ·~u·ah period, ·with 
recommenl;ia.t1o7:l'~ l$Q.king -to the ·ameliora­
tion:' or the blind . .in' 'this state. If 

. ' '. 

(;EmPbai!I;Ls ours., ) 
I • • 

1ou_wi+l.l:l•te that nowhere .in this section, nor anywhere 
else ~n·Cbapter !53, is the;re created the office of Ex.ecutive 
lireotor tor'the Missouri eommission for the Blind. Neither 
i,e, th~:re a~y e~cticm ·or the· Constitution. of 1945 o.t'eating. such 
o:f.fiee,.· · S•ctic,n 9449, supra; only provides that the commis,;;. 
sion shall have the power· to appoint such agents and employees 
61.$ it_sball deem necessary. In State ex rel. Pickett V• ~an, 
64 s.w. {2d) 105, l.c. 109., Judge Leedy aaida · · · 

'' .1f' * * * !t is perfectly apparent 
that 1$llli)loyment' and •agency• a,:tte 
distinguishable from public otfiee; 
but the line Gf demarcation between 
them is sometimes dif.fiouit or percep ... 
tion. * * * *rt · 

'there 1m no hard and fast rule to apply in detennining 
what constitutes a public office, but the facts in each case 
must 'be closely studied. 

In_Mechem, on Public Oftioer.s, page 1, the following 
definition app.eare: 

"A public office is the right 
autho:roi tr anci:,~J.ty~ ·~rea ted and con­
ferred by· law, ·by whl.oh for a given 

·. ' ·. ' ' ~... 1 ' . ·' 
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pe:ri~d~ ~ith•r .flxedby law or endur­
in:.g at --"the _ J)J.ea$~r$ .~:f' the creating 
p~w~:r, an in~iyidual is ±nv(!sted with 
some po:r~~on of th• aovereign tunc• 
tipns or .the govem+m.flmt, to be exerci.sed 
by hilll for'th~ ben$fit of the puolie. 
Th~ indiv'idual .so invested is a Public 
cf:('ic~r. ''- · · 

,..· , I -

IJ.'he posit1Gn or Executive Director or the Missouri Oom­
miiu~:ton tor tP,e J:Slind is pot created or conferred by law, as 
t·•r •ltample, _-.~he orr:toe o;f Director of Conservation is cr$ated 
in Ar.tiele IV, S•ction 4~ of the Constitutio.n of 1945, or as 
the ~f'.f1~•. ~.:r Proba.t1on Otf1cer is created by Section g68l;. 
)t.S.Jl~. 19$9. 

- _ :Anoth$r elE'ment of" a publio Office iS that the ·person . -. 
hc;>l<11ng such o;ffice iS to perform some sovereign function of 
gov•rnmtnt. ,; !n the ca~e of State ex rel. N'E:IW11lan vt. Skinn.en-, 
93. A~L.l\ .. ~ 331,. l •. c. 3321 the distinction betwee_n o:fficer 
and ,nemploy$e'1 is treated in the following language• 

"A public officer, as distinguished .. 
frGm. an employee·,~ must possess some 
soveJ;>eign functions of government to be 
exercised b1 him for the benefit o:f' the 
public either of an executive, legis­
lative, o-r judicial character. It is 
well stated in the Landis Oase, supra, 
that 'the chief and most decisive 
characteristic of a public office is 
determined by the quality of the; duties 
~'lith which the appointee is invested 
and by the fact that such duties are 
conferred upon the appointee by law~-
:tr official duties are prescribed by 
statute, and their performance involves 
th~ exercise of continuing, independent 
political or governmental functions, 
then the.position is a public office, 
and not an e:mployment.' * * * *" 
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'.t'he duties which yciuperform in your present position 
ar>e not conf~rred up~n yov: b~ law •. We believe that the 
nu~mbers o~ the colDll11s~i?n~. ·having fa:tth and· ccmfidence in 
Y0\1.!' ability, have ·g:tven,you du,ties of a brqad and gene:ral 
n.a ture that allo\( you to· exercise c<Jnsidera:ble discretion in · 
the.:tr performance. However, we do not believ~ that their per­
tormance involves ·the exercise of cdntinuing, indeptandent 
political or ;governmental, fl,lncti6ns. 

. . 

Again ref&~l!'ing to the Truman case, supra, the court; in 
passing upe>n the·queation of.what constitutes an employee o:r 
public ,offic~r .. said .at l.c. l06t · 

I 

' '. 

. 
11Numcn~ous cri te'ria~ such as (1) 

the.giviriQ:.ot a. bond for ±'aithf'ul· 

.I• .. rt. o·rm.. l9,n. o. ~ o:r ·. t ... h .. e. s. ervi. ee. re.qu.i:red, . · ·4_) <letini te duties·. inlp·osed by law 
, !\,.· ol Vii).g ·. the . e2Fe .. rc.ise '?f SO:nle \)Ol'­

.. ~10\1. Of r· the SOVereign pOWer 1 (3) 
·Qent·~nuing and. .permanent nature .of 
't;;hEi ,duti~s enjoined, and (4) right 

· (:)t, suo•esso:r to the powers, .duties, 
and emo1u.ments, have been resorted 
to .:tn determ.inillg. whether a person 
:ts. an officer., althotighn.o single one 
is in· every case conclusive. * * * *" 

· Other denotations are given in the case of' G:racey v~ St. 
LoUis, 213 Mo. 38!~,. 1 .. o • 394, as f'o 11 ows ; 

"· ·* * * * His oath, his bond, his 
liability to be called to account as 
a public off~nde~ for misfeasance o:r 
non-feasance, the tenure of his posi­
tion~ etc., have been said to be indicia 
of a public officer. * * * * '' 

We do not believe that any of the elements appearing in 
the above quotations attach to·your present position of 
Executive Director of the Missouri Commission for the Blind. 
We believe that your present position is one or employment 
andnot a public office of this State.and you, holding such 
position,. are an employee. 

You. state that the pOsition to which y<;>u have been elected 
ia consultant to the Surgeon Qeneral. The word "eonsultant" is 
not treated in the works or CQrpus J~ris or Words and Phrases, 
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two outstanding soure•• of intQrmat:ton. J{owever, Webete;r•s 
New International J);tetidnary, le~nd. Edition, detines the word 
.,consultant" as rollowJI a · · 

. . . ·uGn• "ho lives pr0tes$ion~l advice 
or •erv1oes recarding na tters in· the · 
.r:teld fif h!'e· ~eeial knowledge or· 

. tl'a:tn!n$j .•• ..... consulting physician· 
·~r. •f:l~inee~. 

,, 

Cona•<auently, itr appears.· that the position to which you 
hav• betn e~e:e~ed.1 namely" aonsul ta.nt to the Surgeon General, 
1'8 p~ety •t an a.cdvislitry nature and does not possess a;ny or the 
elenl.ents .·l'1e;tein disauased to qualify it as ·being a public or ... 
tic~ u.nder.i;he l;lllit•d States. ·Your holding· such~ positiQn 

·would n•if uk• yo\l ~ public officer under the United States;, 
but ra.th•"·an· imrtp1oyee or the United Stat&s. 

' 

·• · 'W• c«o ite9~ b•l;Lev• tha.:t your being elected as consultant 
to· thtt lttl'Se·&n. General under civil service appointment will 
oentliot with the prov-isions of Article VII, Section 9 or the 
iln$·ti1N.tieP, C)£ 1945. 'l'here:f'ore, the question or your serving 
in that capacity ahd refusing to aceept the pay will not be 
treated at> tn:t.s time. 

gonclusion. 

T}ieretor$, it is the opinion of this office that: (1) 
Yo~.-r>resent position.as Executive J>irectc>r .for the Missquri 
tollttnission tor the Blind is not a public office, but a position 
•. f: •m:Pioyment in this State; (2) you, holdi. ng suc.h position{ 
are not a public officer, but an $mployee in this State; (3J 

· the pos:i tion of consultant to the Surgeon General :J,.s not a pub­
l;tc office under the Unit.ed States, and the one holding such 
positionunder civil ::Jervice app()intment is a.n employee of the 
l!Tnited States and not a publie officer; (4) you, as an employee 
Qf this State, are not prohibited by Article YII, Section 9 of 
the Constitution or 1945, from holding a position ot emplo~ent 
with the United States under civil service appointment. 

APPROVED; 

i• E. TAYLOR ~ttorney General 

RJ'Tunl 

Respectfully subm.i tted, 

RIOHARD F. THOMPSON 
Assistant Attol'tley General 


