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BLIND PENSION&‘ BEf Question of Qualification of ean
S o " applicant for Blind Pension

FILED

November 19, 1945 ’ fj§(i
| /3Z¥//

Missouri Commission for the Blind
Jofferson Clty, Missourl

Attentlont Mrs, Lee Johnstem
Bxecutlve vLirector

Gentlemens

 Uhis will aclnowledge receipt of your letter of
October 29, 1945, requestiing an offlcial opinion of
this Department, which letter reads as follows?

"ie should lilke to have an oplnion on.
the question of residence of the follow=
Ing case:

"A blind pensionser of Mlssourl advised

us on May 7, 1942, that she was no long-
er eligible for the blind pension because
she had moved to the State of Iowa where
- her hushand was worklng 1ln a defense
plant., After 1Investigatlon, her name

was removed from the blind pension rolls,

"ihe has now reapplled, statlng that her
husband has brought her back to Milssourl

~and left her and her daughter without
means of support but that up to thls time
she has not secured a divorce.

"All of our records show that her Missouri
resldence dates back to March, 1927.

"Theank you very much for your opinion
as to the polnt of ellglbility under the
residence cleause,"

Qualifications for a blind penasion In the State of -

Miassourl are set forth in Section 9451, as amended, page
. 786, Laws 1943, which provides that to be sligible for

gald pension one must have bheen & resident of this State
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for ten (10) consecutive years or more next preceding the
time of meking appllcation, Further, one cennot quallfy

who is living with a sighted husband or wife who has in-
come or is the reclpient of $900,00 or more per annum from
any source., Section 9451 reads, In part, as follows!

"hvery adult blind person, twenty~one
years of aze or over, of good moral
character, who shall have been a resi-~
dent of the state of Missouri for ten
consecutive years or more next preced- .
ing the time for making application for
penslon herein provided, # # sghall be
entitled to recelve, when enrolled
under the provision of this article,
an snnual penslon as provided for there-
in, payable In equal querterly install-
ments: Provided, that no such person
shall be entitled to a pension under -
thls article who has an income, or 1is
the reciplent, of nine hundred ($900.00)
“dollers or more per annum from any
source whatever, or who owns property,
or has an Interest in property to the
value of five thousand ($5,000,00) dol-
lars or more, or who lives wilth & silighted
- husbend or wife who has en Income or 1is -
the recipient of rilne hundred ($900.00)
dollars or more por ennum from any source
whatever or # # # ", '

Supplementing your request of October 29, 1945, we
deemed 1t necessary to have additlonal facts, and upon
request you forwarded to the wrlter your file In the case.
Upon en examination of the contents of sald file we find
that the appllcant'!s husband was recelving more than
$900.00 per asnnum whlle employed at the Burlington Ordi-
nance Plant in the State of Iowa, He received $5,60 per
day, and was permitted to work only five days per weelk.
That the applicant, Iin a letter to the Blind Commlssion, .
stated that she had been Informed that she was no longer
ellgible for a blind pension, end that she should let
the Commission lmow that she intended to move with her
husband out of the State of Mlssouri, Upon receipt of
this informatlion the Blind Commigsion wrote the applicant
requesting additlional information, Informing her that all
thlis Information would have a bearing upon her elipgibllity
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if, at any time, she wished to return to the State of
Missouri., That it was the understending of the Blind
Commission that she was golng to the State of Iowa for
temporary defense work, and that her neme would not be
removed from the blind penslon rolls untll they knew more
about it, The appliceant replied to said letter inform-
ing the Commlssion that her husband was working in Iowa,
glving the amount of money he was making, however, the
company was discharging men right along and they were not
sure of his joby that they were living in Burlington in

a government housing project, and that she supposed 1t
would be called bemporary for she did not know when he
would be laild off, Ve assume from the corresgpondence
found in the file, that the applicant was prompted to
write the Blind Commission and inform them that she was
no longer eligible, by reason of a vliaslt made on May 2,
1942, by an employee of the Blind Commnission. Thereafter,
on June 1ll, 1942, the Blind Commission informed her that
her name would be striken from the rolls and should she,
at any time, be 1n need of a blind pension and eligilble

‘under the law she could file another eppllcetion, and an

examination and Investigation would be glven. On the

same date, the Blind Commlssion wrote Forrest Smith,

State Auditor, that the Commission had been advised by

‘the sepplicant that her husbgnd was now working in a
defense plant In Iowa, and that she was therefore ineliglble
for a blind pension, and requested him to strike her name
from the rolls, Thereafter, on October 26, 1942, the OBlind
Commlission also notifled the Probate Court of Schuyler
County, Mlssouri, that the appllicant'!s name was stricken
from the roll, for the reason that she is now living in
Iowa where her husband 1a worklng In a defense plant, and
1s sarning more than the limlt fixed by the Blind Pension
Law, On the same date the Blind Commisslon wrote Forrest
Smith, State Audltor, Informlng him that +the applicent's
name was stricken from the roll at a meetlng by the Com=
mission for the Blind, for the reason the husband was work-
ing in a defense plant, and that she moved to Iowa and was
Ineligible, The one and only speclfic mentlon of the fact
that the appllcant had taken up residenbe somewhere else,
and that belng the ground for disqualifying her, was men~
tloned In a letter of October 20, 1942, from the Blind Com~
mission to the applicent informing her that at a meeting

of the Commlsslon on October 20, 1942, her name was strlck=-
en because she had taken up residence in Iowa, and that

her husbend was earning more than allowed by the blind
penslon law,

Under the foregolng facts, the applicant was not
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qualified to recelve a blind penslon so long as she lived
with her sighted husband who was recelving an ennual salary
of $900,00 or mere, and there can be no question but that
while she was llving with her husband in Iowa, and he was
employed and earning $900.00 or more, subsequent to her
removal from the roll, she was not elligilble for a blind
pension, Furthermore, we belleve that the applicant in-

‘tended to take up a temporary abode in Iowa with her hus-

band for so long as he held hls positlion iIn the Burlington
Ordinance Plant, which under the facts, might be terminated
at any time, 7 : '

The questlion now bolls down to one or two things,
First, did thils applicent lose her resldence in Milssouril
by moving with her husband when he became employed at the
defense plant in the State of Iowa? If so, she has not
been a resident In this State, as requlred ln Section 9451,
supra, atating that one must have been a resident of Mlssouril
for ten consecutlve years or more next preceding the appli-
cation for a blind pension, If thils questlon ls answered
In the negative, and assumling her husband 1s still the re-
ciplent of $900,00 per annum, under such facts stated in
your letter, would the appllcant be consldered living wilth
her husband as provided in Seetlon 9451, supra? If, so,
then she 1a dlsqualifled to receive a blind pension, and 1if
not, ghe 1s eliglible for same.

_ It 1s a well established rule of statutory construc-
tion that statutes should receive a sensible construction
such as will affect the Leglslatlve intent and, if possible,
8o as to avoid an un just or absurd concluslon,

In Fishbach Brewing Co., ve. Clty of St. Louis, 95 .V,
(2a) 335, 231 Mo. App. 793, l.c. 339, the court sald:

"# % % A cardinal rule of statutory con-
struction 1s to gilve effect to the legls~-
latlve Intent, where ascertainable; another
1s to favor such a construction which would
tend to avold injustice, oppression, and
absurd and confiscatory results and be in
hermony with the rule of reason % % % ,"

The word "resident" 1s very flexible and hard to define
for all purposes. It depends upon the connection 1in which
the word 1s used, and the facts and circumstances taken to-
gether in each particular case.
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For example the word resident a8 used In the statute
governing the qualiflcations of a voter might be construed
very dlifferently from the word as used in a divorce or
pension statute, or in a statute pertaining to the quall-
flcatlons of an offlece holder, In 54 C.J., Sec. 1, page
712, we find the following statement of law defining resi-
dence which reads as follows:!

"RESIDENT., (Sec. 1) A, In General., Although
there are many definitions to be found in the
books, 1t 1s not easy to gilve a satisfactory
definition of this term, for 1t 1s a flexible,
somewhat amblguous word, used 1n many and var-
lous senses, with the sense in which 1t should
be used controlled by reference to the object,
thus having dilfferent meanings according to the
context, or the aubject matter under discussion.
It has a great varlety of meanings, It 1s dif=-
fleult to gilve an exact definltion of what 1s
meant by 'resldent! as used in particular
statutes, for, although often construed by the
courts, the term has no technlcal meaning, but
1s differently construed in courts of justice,

" according to the purposes for whlch inquiry 1is
made Into the meaning of the term, The cone
struction 1s generally. governed by the connec+

" tlon in whlch the word 18 used, and the mean=
Ing 18 to be determined from the facts aend

_ circumstancea taken together 1n each particu=~
lar case."

Sectlon 665, H.S. Mo, 1939, deflnes residence as fol-
lows: :

"The constructlion of all statutes of this
state shall bes by the following addlitlonal
rules, unless such construction be plainly
repugnant to the intent of the legislature,
or of the context of the same statute: i #

# 3 4 geventeenth, the place where the faml~
ly of any person shall permenently reside in
thls state, and the place where any person
having no fanily shall generelly lodge, shall
be deemed the place of residence of such per=
son or persons respectively; # % % M,

In, Petltlon of McLauchlan, in He Hersey, 1 Fed, (2d) 5,

l.ce 7, the court quoted approvingly from Jenkins 1in Re
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Garneau, 127 Fed, 677, 879; 62 C.C.A. 403, 405, end sald:

"tResldence has been defined to be .a place
where s person's habitatlion is fixed, withe
out any present Intentlon of removing there-
frome. It 1s lost by leaving the place where
one has acquired a permanent home and remov=
ing to another place animo non revertendl,
and ls galned by remeining in such new place
animo menendi, # 4 # The term 1s an elastle
one, snd difficult of preclse definltion,

The sense in whioch 1t should be used 1s cone-
trolled by reference to the objJect., Its
meaning i1a dependent upon the circumstances
then surrounding the person, upon the charsac-
ter of the work to be performed, upon whether
he has a family or a home 1n another place, -
and largely upon hls present intention.'"

It has been held that once a resldence has been eg-
tabllshed s mere temporary absence from the state wilth
the intentlon of returning does not break the continulty
of a resldence, 48 C.J. Sec. 91, page 471, reads, 1ln part,

as follows:

": % # But where a residence has once been
establlshed by the concurrence of intentlon
end personal presence, continuous personal
presgence thereafter is not essential to a
continuous residence, especlally when he
whose resldence 18 in question has a family
between whom and him mutual family relatlons
are in full force,"

: In Bradshaw v, Bradshaw, 166 23.W. (2d) 805, l.c. 806
and 807, the court, in holding that residence depended
largely upon 4dntentlon, said:

"(2-4) 'Residence! or 'lepal residence!
frequently used in the same sense, 1s
largely a matter of Intention coupled
wlth an act or acte in conformlty there-
toy ad a change of residence also de=~
pends largely on the Intention to abandon
the one and acquire tlwe other, 28 C.J.5.
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bomicile, Bec. 11, p. 153 Trigg ve

Trigr, 226 lo. App. 284, 41 5., W. 24 5833
Nolker v. Holker, Mo. Sup. 267 5. W, 7983
Iinley v. Finley, Mo. Apps 6 S. W. 24 10063
Wyrick ve. Wyrlck, 162 Mo, App. 725, 145

Se We 144, A person's legal residence and
actual residence may bs different. 17 Am,.
Jur. Sec. 11, page 59G. :

"It 1s obvious that the plaintiff in the in-
stant case had a legal resldence in Laclede
County, llisasourl when he left there in 1937,
There 1s no evlidence that he left with the
intention to remain away, elither permanently
or for an indefinite timej or that he left
without any fixed or certaln purpose to re=-
turn to hls former place of abode. Absent
any proof of these elements defendant falls
to establlish her allegations in the Plea in
Abatement. As indicated 1in the beginning she
only used one wltness, the plalntiff, ller
theory must have been based on the Biblical
admonition, ' # # # by thy words thou shalt
be condemned.'" (lMath., 12:37)

In FPinnley V. binnley, G Dol (2da) 1008, l.ce 1006 and 1007,
the court sald:

"(1,2) The guestion of resldence 13 8 question
of intention, and our Supreme Court has held .
that actual residence and the intentlon to
remain, ceithor permanently or for an indefw-
inite time, without any { ixed or certaln
purpose to return to the former place of
abode, arc sufflcient to constitute a change
of domicile or residence. The length of
time is 1lmmaterlal 1f these elcecments are
preaent. An hour 1s suificlent for the
acqulsltion of a domlcile. Uolker v, Nolker
(lios Supe) 257, 3. We 798"

" 3¢ % 2 The question of residence boeing a
question of intentlon, she had a right to
take up hoer residence at Cape Girardsau 1f
she so deslred, and 1t was not necessary
that she stay thiere for any definite length
of time in order to establish th:ut asgs her
residence,. i % *"
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Since this applicant has beon a resident of the State
of Missouril since 1927, and was even a reclplient of a blind
pension in the State of lilssourli until at hor own request
she was removed from the roll, we belleve that under the
facts stated in your request, and those we discovered from
an examination of the papers in the flle of the Commlssion
for the Blind in. this case, that said applicant merely left
the State of Mlssourl for the purpose of being with her
husband while employed at the defense plant for the duration
of the war and that she had no intention of discontinuing
her residence 1n the State of Missourl, but fully intended
to return to this State and teke up her permeanent resldence
upon the termination of hcr husband's employment in Towa.

We are now confronted wlith the questlon, is said ap-
plicant whlle now residing In. the State of Missouril living
with her husband, as provided 1n Section 9451, supra? Vis
are inclined to be of the oplnion that she 1s not living
with her husband, in view of the following declslons de~
fining the words "living wlth." In Weeks v, Dehrend,

135 Fed. Rep, (2d) 268, l,c. 259, 260, the court defined
"living with" as follows:s

"(4-6) Appellant contends that the court
should have remanded the case to the Deputy
Commissioner for a possible flinding elther
that appellant was 'dependent for support!
upon her husband or that she was 'living
with! him., It is a sufficlent answer to say
that the evidence would not have supported
either finding. Appellant's husband «ade
no regular contributlons to her support.
Though partial dependency will sustain an
award of compensetion, occasional contrie-
butions will not sustain e finding of
partlal dependency unless they are 'neces-
sary and relied on.' There 1s no evidence
that the contributions of appellant's
husband were either necessary or relled on.
There 1s strong evidence to the contrary;
for appellant testifled, in eiffect, thut
she earned a modest living by running the
rooming house which she and her brother
owned, whlle her husband was on relief."

In lNcPadden v. Morris, 13 Atl, (2d) G679, l.c. G680 and
681, 126 Conn. 654, the court construed the words "living
with him" in a statute providing pensions for wldows of
members of the pollce department as follows:
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"(4) The language of the charter 1ls clear
and direct., The definiltion accorded to
the word 'wldow! expressly places & liml-
tation for the olass of survividg spouses
who may qualify as beneflciaries of the
pension plan. It excludes all those who
are not living with thelr husbands at the
time of hlis death. To live with another
means to dwell, to reside, to make one's
eblding place or home wlth that other,
The phrase may also mean to cohabit,
Webater's Internatlonal Dlictlonary.,

"I accept the definitlon found in Nelson's
Case, 217 llass, 467, 469, 105 N.,E. 357,
358, as most in accord with sound legal
loglce '"With whom she lives™ # # # means
living together as husband and wife in

the ordinary acceptatlon and significance
of these words in common understanding.
They mean maintaining a home and living
together in the same household, or actually
cohablting under conditions which would be
regarded as constituting a famlly relation.
There may be temporary absences and inecl-
dental interruptions arlsing.out of changes
in the house or town of resldence, or out
of travel for business or pleasure. i i
The matrimonlal abode may be a roof of
their own, a hired tencment, a boarding
house, a rented room or even a room in the
- house of a relative or a friend, however
humble or temporary 1t may bes Dut there
must be a home and a life in it.! And in
Gtallagher's. Case, 219 llass. 140, 106 W.0,
558, it was held that living together does
not embrace those instances where a wife

is Justifled in law in leaving her husband
or where she 1s actually living apart from
him, although this may be due to no fault
of her own.

"If the Legislature had intended by the
language 1t used to include those widows
who were geparated from their husbands
with cause, it could easlly have added
language to that effect as 1t did when .
enacting Sec. 5156 of theo General Statutes,
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whilch 18 concerned with the statutory
share of the survlivor in the estate of
the deccased spouse. That section, 1t
will be recalled, provides that such
survlivor shall not be entitled to the
statutory share who, without sufflcilent
cause, has abandoned the other and
continued that status to the time of
the spouase's death. '

"The plaintiff does not fall within the
definitlion of a widow as the Legislature
expressed ltself, She was, in fact,
living apart from him, in a different
house In another sectlon of the city.
There 1s no room for interpretation.
Inclined though one may be to warp the
statute to meet hls sympathles and to
obtain an objective of less harsh char-
acter, such considerations must bow
before the statutory mendate, The
General Assembly has spoken and the law
must be enforced as it was enacted,
Under the cilrcumstances, with real regret,
I conclude that the plaintiff 1s not
entitled to recelve the benefits of the
pengion." '

(See also In re: Gorski, 116 W. &, 811, 813, (6,7,8)
227 lass. 456,) ;

Under the foregolny facts 1t 1s apperent that- -1t was

- the intention of the applicant, at the time she moved to
the State of Iowa, to be with her husband who was employed
at the Burlington Ordinance Plant, and that she was only
temporarlly leaving the 3tate of Missourl with the full
intention of returning to the State of Missouri and con~
tinuing her resldence in this State. That is shown by her
letter in which she informed the Commlssion that she cuessed
1t was merely a temporary positlon that her husband had
taken 1in Iowa; also in the letter of the Commisslon advise
Ing her that 1f at any time she was in noed of a blind
pension and could quallfy under the Laws of ligsourl she
could again flle an application and an examination would be
made; and In the lettor to the State Auditor and to the
Probate Court of Schuyler County, Yissouri, from the Com=
mission for the Blind, informing them that the applicant's
name should be stricken from the roll for the reason that
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she had moved to Iowa with her husband and he was employed
and receiving $900.00 or more per annum,

In view of the foregoilng deolsions defining the phrase
"living with," we are of the opinion that this applicent,
under the facts stated, 1a no longer living with her husband,
as that phrase 18 used in the Blind Pension Law,

CONCLUSION

Therefore, it 1s the oplnion of this department that thils
applicent, while with her husband in the State of Iowa, was only
temporarily away from the State of Miasourl with the full intention
of returning to this State upon the terminstion of her husband's
employment in the Burlington Ordinance Plant in the Stete of Iowa,
and that, under the faots and authorities defining "living with,"
she 18 not &t the present time living with her sighted husband and
is entltled to receive a blind penslon 1f she can otherwise qual-
1fy under the Blind Pension Law of the State of Missouri.

Respectfully submitted,

AUBREY R. HAMMETT, JR.
Asslstant Attorney General

APPROVED:

W, 0, JACKSON
(Acting) Attorney General
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