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BLIND PENSION: HEi ~uestion Of Qualification Of QR 

~pplioant for Blind Pension 

FILED 

November 19, 1945 ~~ 

Missouri Commission for the Blind 
Jefferson City, Missouri 

Gentlemen: 

Attention: Mrs. ~ee JohnsC.a 
~xecutive virector 

'fhis will aclmowledge receipt of your letter of 
Octobel' 29, 1945, requestine; an offic.ial opinion of 
thi.s Department, which letter l'eads as follows: 

"We should like to have an opinion on . 
the question oi' residence of the follow
ing case: 

'~ blind pensioner of Missouri advised 
us on May 7 1 1942, that she was no long
er eligible for the blind pension because 
she.had moved to the State of Iowa where 
her husband was working in a defense 
plant. After investigation, her name 
was I'emoved from the blind pension rolls. 

11Ghe has now reapplied, stating that her 
husband has brouc;ht her back to Missouri 
and left her and her daughter without 
means of support but that up to this tim() 
she has not secured a divorce. 

"All of our records show that her Missouri 
re~idence dates back to ~arch, 1927. 

"'rhank you very much :Cor your opinion 
as to the point of eligibility under the 
residence clauae." 

Qualifications for a blind pension in the ~.tate of -
Missouri nre set forth in Section 9451, us am.ended, page 

. 786, Laws 1943, which provides that to be eligible for 
said pension one must have been a resident of this State 
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for ten (10) consecutive ye'ars or more next preceding the 
time of making application. Further, one cannot qualify 
who is living with a sighted husband or wife who has in
come or is tl~ recipient of $900.00 or more per annum from 
any source. Section 9451 read•, in part, as follows: 

"Every adult blind peraon,. twenty-one 
years of age or over, of good moral 
character, who shall have been a reai• 
dent of the atate of Missouri for ten 
canaeoutive years or more next preoed• 
1ng the tfme foD making·application for 
penai9n herein provided, il- * shall be 
entitled to receive, when enrolled 
under the provision of this article, 
an annual pension as provided for there
in, payable in equal quarterly install
mental Provided, that no such person 
ahall be entitled to a pension under 
thfa article who has an income, or is 
the recipient, of nine hundred ($900.00) 
dollars or more per annum from·any 
aou~oe whatever, or who owns property, 
or has an interest in property to the 
value of five thousand ($5 1 000.00) dol
lars or more, or who lives with a sighted 
husband or wife who has an income or is , 
the recipient of J;iine hundred ($90o.oq) 
dollars or more per annum from any source 
whatever or -t} i~ i~ 11 ,. 

Supplementing your request of October 29 1 1945, we 
deemed it necessary to have additional facts, and upon 
request you forwarded to the writer your file in the case. 
Upon an examination of the contents of said file we find 
that the applicant's husband was receiving more than 
$900.00 per annum while employed at the Burlington Ordi
nance Plant in the State of Iowa. He received $5.60 per 
day, and was permitted to work only five day• per week. 
That the applicant, in a letter to the Blind Cmmnission, 
stated that 'she had been informed that she was no longer 
eligible for a blind pension, and that she should let 
the CmMaission know that she intended to move with her 
husband out of ths State of Missouri. Upon reoeipt of 
this information the Blind Commission wrote the applicant 
requesting additional info~1ation, informing her that all 
this information would have a bearing upon her eligibility 
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if, at any time, she wished to return to the State of 
Missouri. That it was the understanding of the Blind 
Commission that she was going to the State of Iowa for 
temporary defense work, and that her name would not be 
removed from the blind pension rolla until they knew more 
about it. 'rhe applicant replied to said letter inform
ing the Comniission that her husband was working in Iowa, 
giving the amoUnt of money he was making, however, the 
company wae discharging men right along and they were not 
sure of his jobJ that they were living in Burling'l:;on in 
a government houeing project, and that she supposed it 
would be called temporary for she did not know when he 
would be laid off. We assume from tbe correspondence 
found in the file, that the applicant was prompted to 
write the Blind Conrn1ission and inform them that she was 
no longer eligible, by reason of a visit made on May 2, 
1942, by an employee of the Blind Commission. 'rhereafter, 
on June 11 1 1942, the Blind Commission informed her that 
her name would be striken from the rolla and should she, 
at any time, be in need of a blind pension and eligible 
under the law she .could file another application, and an 
examination and investigation would be given. On the 
same date, the Blind Cownission wrote Forrest Smith, 
State Auditor, that the Commission had been advised by 
the applicant that her husb~nd was now working in a 
defense plant in Iowa, and that she was therefore ineligible 
for a blind pension, and requested him to strike· her name 
from the rolls. Thereafter, on October 26., 1942, the Blind 
Commission also notified the Probate Court, of Schuyler 
County, Missouri, that the applicant's name was stricken 
from the roll, for tJ:le reason tha·t she 1e now living in 
Iowa where her husband is working in a·defense plant, and 
is earning more than the limit fixed by the Blind Pension 
Law. On the aruma date the Blind Cownission wrote Forrest 
Smith, State Auditor; informing him that the applicant's 
name was stricken from the roll at a meeting by the Com
mission for the Blind 1 for the reason the husband was work
ing in a defense plant, and that she moved to Iowa and was 
ineligible. The one and only specific mention of the fact 
that the applicant had taken up residenCe somewhere else, 
and that baing the ground for disqualifying her, was men
tioned in a letter of October 20 1 1942, from the Blind Com
mission to the applicant informing her that at a meeting 
of the Commission on October 20, 1942, her name was etriok
en beeause she had taken up residence in Iowa, and that 
her husba~d was earning more than allowed by the blind 
pension law. 

Under the foregoing faqts, the applicant was not 
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qualified to receive a blind pension so long as she lived 
with her sighted husband who was receiving an annual salary 
of ;Ui900.00 or more, and there can be no question but that 
while s~e was living with her husband in Iowa, and he was 
employed and earning $900.00 or more, subsequent to her 
removal from the roll, she was not eligible for a blind 
pension. Furthermore, we believe that the applicant in
tended to take up a temporary abode in Iowa with her hus
band for so long as he held his position in the Burlington 
Ordinance Plant, which under the facts, might be terminated 
at any time. 

'rhe question now boils down to one or two things. 
First, did this applicant lose her residence in Missouri 
by moving with her husband when he became employed at the 
defense plant in the &tate of Iowa? If so, she has not 
been a resident in this &tate, as required in Section 9451, 
supra, stating that one must have been a resident of Missouri 
for ten consecutive years ormore next preceding the appli
cation for a blind pension. If this question is answered 
in the negative, and assuming her husband is still the re
cipient of $900.00 per annum, under such facta stated in 
your letter, would the applicant be considered living with 
her husband as provided in Section 9451, supra? If~ so, 
then she is disqualified to receive a blind pension, and if 
not, she is eligible for same. 

It is a well established rule of statutory construc
tion that statutes should receive a sensible construction 
such as will affect the Legislative intent and, if possible, 
so as to avoid an unjust or absurd conclusion. 

In Pishbaoh Brewing Co. v. City of St. Louis, 95 s.v;. 
(2d) 335, 231 Mo. App. 793, l.o. 339 1 the court said: 

11 -lr ?:- * A cardinal rule of statutory con
struction is to give effect to the legis
lative intent, where ascertainable; another 
is to favor· such a construction which would 
tend to avoid injuetioe, oppression, and 
absurd and confiscatory results and be in 
harmony with the rule of reason ~- -l!- ;~ • 11 

'rhe word "resident" is very flexible and hard to define 
for all purposes. It depends upon the connection in whioh 
the word is used, and ·the facts and circumstances taken to
gether in each particular case. 
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F'or example the word resident as used in the statute 
governing the qualifications of a voter might be construed 
very differently from the word as used in a divorce or 
pension statute, or in a atatute pertaining to the quali
fications of an office holder. In 54 C.J., Sec. 1, page 
71.2, we find the following statement of law ~efining resi
dence which reads as followas 

"RESIDENT. (Sec. 1) A. In General. Although 
t.here are many defini tiona to be· found in tbe 
booka, it is not easy to give a satisfactory 
definition of thia term, for it is a flexible, 
aomewha.t ambiguous word, used in many and var
ious sen•es, ·with the sense in which it should 
be used controlled by reference to the object, 
thua having di~ferent meanings according to the 
context, or the subject matter under discussion. 
It has a great variety of meanings. It is dif
ficulp to give an exact definition of what is 
meant by 'resident• as used in particular 
statutes, for, although often construed by the 
o.ourts, the term has no technical meaning, but 
is d'ifferently construed in courts of justice, 
according to the purposes for which inquiry is 
made into the meaning of the term. 'l'he con
struction ia generally. governed by the conneo~ 

- tion in which the word is used, and the mean
ing is to be deterrnined from the facts and 
circumstances taken together in each particu
lar case." 

Section 655, H.s. Mo. 1939 1 defines residence as fol
lows: 

111rhe construction· of all statute! of this 
state shall be by the following additional 
rules, unless such oonst1•uotio:n be plainly 
repugnant tO the intent of the legislature, 
or of the context of the same statute: -s~o ~t-
il- -:1- -st seventeenth, the place where the fami
ly of any person shall permanently reside in 
this state, and the place where any p0rson 
having no family shall generally lodge, shall 
be deemed the place of residence of such per-
son or persons respectively; -11- .;~ i!- "• 

In, Petition of McLauchlan, in He Hersey, 1 Fed. (2d) 5, 
l.o. 71 the court quoted approvingly from Jenkins in He 



..... 

I 

I 

l 

-e ... 

Missouri Commission for the Blind Nov. 19, 1945 

Garneau, 127 Fed. 677, 679; 62 c.c.A. 40:3, 405, and said: 

"'Hesidence has been defined to be a place 
where a person's habitation ·is fixed, with-! 
out any present intention of removing there
from. It is lost by l~aving the place where 
one has acquired a permanent home and remov
ing to another place animo non revertendi, 
and is gained by remaining in such new place 
animo manendi. ~~ ~fo il- 'The term is an elastic 
one, end difficult of precise definition. 
The sen•• in which it should be used 1$ con
trolled by reference to the object. Its 
meaning is dependent upon the circumstances 
then surrounding the person, upon the charac
ter of the work to be performed, upon whether 
he has a family or a home in another place, 
and largely upon his present inte-ntion.'" 

It has been held that once a residence has been es
tablished a mere temporary absence from the state with 
the intention of returning does not break the continuity. 
of a residence, 48 c.J. Sec. 91, page 471, reads, in part, 
as follows: 

"~} ~" il- But where a residence has once been 
established by the concurrence of intention 
and personal presence, continuous personal 
presence the r•eafter is not essential to a 
continuous residence, especial·ly when he 
whose residence is in question has a family 
between whom and him mutual family relations 
are ip full force." 

In· Bradshaw v. Dradshaw 1 166 :::; • ~~~. ( 2CL) 805, 1. c. 806 
and 807 1 the co~rt, in holding that residence depended 
largely upqn 'intention, saidl 

~f2-4) 'Residence' or 'legal residence• 
frequently used in the same sense, is 
largely a matter of intention coupled 
with an act Ol" acts in conformity thex•e ... 
to; md a cbanc;e of residence also de
pends largely on the intention to abandon 
the one and acquire the other. 28 c.J.s.. 
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Domicile, Sec. 11, P• 15; Trigg v. 
Triec, 226 uo. App. 284, 41 s. w. 2d 583; 
Nolkor v. Nolker, Mo. Sup. 257 G. w. 798; 
Finley v. Finley, Mo. App. 6 Q. w. 2d 1006; 
Wyrick v. Wyrick, 162 Mo, App. 7231 145 
s. VJ. 144. A person's lec;al residence a.Yld 
actual residence may be different. 17 Am. 
Jur. Sec. 11, page 596. 

11 It is obvious that the plaintiff in the in
stant case had. a legal residence in Laclede 
County, Missouri when he left there iri 1937. 
There is no evidence that he left with the 
intention to remain away, either permanently 
or for an indefinite timeJ or that he left 
without any fixed or certain purpose to re
turn to his former place of abode. Absent 
any proof of these elements defendant fails 
to establish her allegations in the Plea in 
Abatement. As indicated in the beginninc; she 
only used one witness, the plaintiff. Her 
theory must have been based on tho Biblical 
admonition, ' -11- {l- * by thy words thou shalt 
be condemned,'" (rJiath. 12:37) 

In Pinnley v, Finnley, G s.w. (2d) 1006, l.c. 1006 and 1007, 
the court said: 

11 (1,2) Tho question of residence is a question 
of intention, and our Supreme Court has held
that actual residence and the intention to 
remain, eithor permanently or for an indef-
in:t to time, without any i' ixed or certain 
purpose to return to the former place of 
abode, arc sufficient to constitute a chan~e 
of domicile or residence. rrhe length of 
time is inu;mterial if those elements are 
present. An hour is sui'ficiont for the 
acquisition of' a domicile. Nolker v. Nolker 
(Uo. Sup.) 257, s. w. 798. 11 

11 * * * The question of residence boing a 
question of intention, she hud a right to 
take up hor residence at Cape Girardeau if 
she so desired, and it was not necessary 
that she stay thoro ·for any definite length 
of time in order to establish tlkt as her 
residence. ~l- .,, -:~" 

- L__ 
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Since this applicant has b6on a resident of the State 
of Missouri since 1927, and wns even a recipient of a blind 
pension in the State of :cassouri until at hor ovm request 
she was removed from the roll, we believe tho.t under the 
facts state~ in your request, and those we discovered from 
an examination of the papers in the file of the Omnmission 
for the Blind in this case, that said applicant merely left 
the State of Missouri for the purpose of being with her 
husband while employed at the defense plant for the duration 
of the war and that she had no intention of discontinuing 
her residence in the State of Missouri, but .fully intended 
to return to this State and take up her permanent residence 
upon the termination of her husband's employment in Imva, 

We are now confronted with the question, is said ap
plicant while now residing in. the State of Missouri living 
with her husband, aa provided in Section 9451, supra? We. 
are inclined to be of the oplni~n that she is not living 
with her husband, in view of the followinG decisions de ... 
fining the words "living w1th. 11 In Weeks v. Behrend, 
135 Fed, Rep, (2d) 258, l.c. 259, 260, the court defined 
"living with" as follows: 

11 (4-6) Appellant contends that the court 
should have remanded the case to the Deputy 
Commissioner for a possible finding either 
that appellant was 'dependent for support' 
upon her husband or that she was 'li~ring 
with' him. It is a sufficient answer to say 
that the eviderioe would not have supported 
ei thor find inc; • Appellant's husband r;lad"e 
no regular contributions to her support. 
Thotich partial dependency will sustain an 
award of compensation, occasional contri
butions will not sustain a finding of 
partial dependency unless -they are 'neces
sary and relied on,' There is no evidence 
that the contributions of appellant's · 
husband were either necessary or relied on. 
There is strong evidence to the contrary; 
for appellant testified, in effect, thc.t 
she earned a modest 11 vine; by runninc; tho 
rooming house which she and hor brother 
ovmed, whilo hor husband was on relief. 11 

In McFadden v. Morris, 13 Atl. (2d) G79, l.c. GBO and 
681, 126 Conn. G54, the coul~t construed the words 11 living 
with him" in a statute providinG pensions for widows of 
members of the police department as follows: 
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11 (4) The language of the charter is clear 
and direct. The definition accorded to 
tho word 'widow' expressly places a limi
tation for the class of aurvivihG spouses 
who may qualify as beneficiaries of the 
pension plan. It excludes all those who 
are not living with their husbands at the 
time of his death. To live with another 
means to dwell, to reside, to make one's 
abiding place or home with that other, 
The phrase may also mean to cohabit, 
Webster's International Dictionary. 

"I accept the qefinition found in Nelson's 
Case, 217 Mass. 467, 469 1 105 N.E. 357, 
358, as most .in accord with sound legal 
logic, '"With whom she lives" -11- ·U· * means 
living together as husband and wife in 
the ordinary acceptation and signif'icance 
of these words in connnon understanding. 
They mean maintaininG a home and living 
together in the same household, or actually 
cohabiting under conditions which would be 
regardeq as constituting a family relation. 
There may be temporary absences and inci
dental interruptions arisin~-out of chahges 
in the 1?-ouse o:P tovm of.' residence, or out 
of travel for business or pleasure. ·::- .J:· ~:· 
The matrimonial abode may be a roof of 
thoir·own, a hired tenement, a boarding 
house, a rented room or even a room in the 
house of a relative or a friend, however 
humble or temporary it may be. Dut thoro 
must be a home and a life in it.' And in 
Gallagher's, Case, 219 Mass. 140, 106 N,E. 
558, it was held that livin~ together does 
not e·rnbraco those instanc$s where a wife 
is justified in law in loavi'ng hor husband 
or whore she is actually living apart from 
him, a.lthou:::;h thls may be clue to no fault 
of her own. 

"If the Legislature had intended by the 
language it used to include those widows 
who were separa~ed from their husbands 
with cause, it coulcl easily have added 
language to t~mt effect as 1 t did. when . 
enactinc Sec. 5156 of tho General Statutes, 

-
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which is concerned With the statutory 
share of the survivor'in the estate of 
the deceased spouse. That section, it 
will be recalled• provides ttmt such 
survivor shall not be entitled to the 
statutory share who, without sufficient 
cause, has abandoned the other and 
continued that status to the time of 
the spouse's death. 

"The plaintiff does not fall within the 
definition of a widow as the Legislature 
expressed itself. She was, in fact, 
living apart from him, in a different 
house in another section of the city. 
There is 'no room for interpretation. 
Inclined though one may be to warp the 
statute to meet-his sympathies and to 
obtain an objecti~e of less harsh char .. 
acter, such considerations must bow 
before the·statutory mandate. The 
General Assembly has spoken and the law 
must be enforced as it was enacted. 
Under the circumstances, with real regret, 
I conclude that tho plalnti£f is not 
entitled to receive the benefits ~f the 
pens ion. 11 ' 

{See also In re: Gorski, 116 H • .D:. 811, 813, (G,r/,8) 
227 Mass. 456.) 

Under the foregoinr; facts it is apparent that it was 
the intention of the applicant, at the time she moved to 
the $tate of Iowa, to be w:i.th her husband who was employed 
at the Burlington Ordinance Plant, and that she was only 
temporarily leaving the State of Missouri with the full 
intention of returning to the State of missouri and con
tinuine her residence in this State. That is shown by her 
letter in which she .informed the Conrr:nission that she c;uossed 
it was merely a temporary position thnt her husband had 
taken in Iowa; also in the lotte:r of the Connnission advis• 
inc; her that if at any time sho vJas in noed of a blind 
pension and could qualify under the Laws of f,Hssourl she 
could again file an application and an examination would be 
made; and in the letter to the 3tate Auditor and to the 
Probate Court of Schuyler County, ~!tissouri, from the Com~ 
m:lssion for the Blind, informinc them that the applicant's 
name should be stricken from the roll for the reason that 
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she had moved to Iowa with her husband and he was employed 
and receiving $900.00 or more per annum. 

In view of the foregoing decisions defining the phrase 
"living with," we are of the opinion that this applicant, 
under the facts stated, is no longer living with her husband, 
as that phrase is used in the Blind Pension Law. 

QONCLUSION 

Therefore, it is the opinion of this department that this 
applicant, while.with her husband in the State of Iowa, was only 
temporarily away from the State of Missouri with the full intention 
of returning to this State upon the termination of her husband's 
employment in the Burlington Ordinance Plant in the State of Iowa, 
and that, under the facta and authorities defining "living with," 
she is not at the present time living with her sighted husband and 
is entitled to receive a blind pension if she can otherwise qual
ify under the Blind Pension Law of the State of Missouri. 

APPROVED: 

W. o. JACKSON 
(Acting) Attorney General 

ARH:mw 

Res~eatfully submitted, 

AUBREY R • HAMMETT 1 JR. 
Assistant Attorney General 
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