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STATE ;“,ENATORIAL REDISTRICTING (1) Necessity of ap;iropriation
COMMISSION: by General Assembly for payment
, of salaries of members of Commission;
(2) Right of Commission to reimburse-~

ment for outlays for necessary clerical

help.

June 14, 1945 FILED

- Honorable H., P, Lauf
Honorable George i. Hozior
Mombers, denatorlal
Reédistrleting Commisalon
Joiferson Clty, Migsouri

Gentlomoens

This will ccknowledge rcceipt of your letter of June 13,
1945, in which you submlt the following for our opiniont

)

"The Senatorial Redistricting Commission,
at 1ts first meeting on June 6, 1945, au-
thorized the undersigned, for and on behalf
of the Commlgsion, to request your opinion
upon the followlng questions:

w1, Will 4t be necessary for the General
Agsembly to pass an approprlation bill for
the conmlttee's salary?

"2. May the General Assenbly constitution-
ally enact eppropriate legilslation provid-

ing for the employment of clerlcal help by

the Commission?" o

With respeet to the flrst question you propoge, we dlrect
vour attention to a portion of article IV of Sectilon 15 of tiiw
Congtitution of 1945, reading as follows:

"The gtate treasurer shall be custodian of
all state funds. 4All roevenue collected and
moneys recelved by the sitate frow uny source
whatsoever shall go promptly into the state
treasury, and all interest, income and re-
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turns therefrom shall belons to the stutc.
Iumediately on receipt thereof the state
treasurer shall depogit all moneys in the
state treasury to the oredit of the state
in bauking institutions selected by hin
and approvea by the povernor and state
~auditor, und he shall hold them fox the
benefit of the reapective funds to which
they belong and disburse them as provided
by law, = o

Further, to the ifollowing provisions of Bection 28 of the
same Article: - _ :

*No money shall be withdrawn from the state
treasury except by warrant drawn in acocorde
ance with an appropriation made by law, nor
shell any obligation for the payment of
money be incurred unless the cowptroller
certifies it for payment and the state au~-
ditor certifies thut the expendituro ig
within the purpose of the appropriatlion and
that there ic in the appropriation an un-
supugbered balance suiiicient to tay it.

3 " - q’

_ Sinilar provisions appeared 1 the OOpstitution of 1875,
being, respecuively, Section 43 of Article IV and Sectlon 19 of
Article X, Iu construlng the provisions of these sections, the

~Bupreme Court of Misgouri, in the case of Stute ex rel. v.

Gordon, 236 Mo, 142, 1. c. 157, saida:

"It 1e providedw by section 435, avrticle 4 of
the Coustitution oif this Stute thats 'All
revenue collected and soneys recelved by the
Stete frow any souvree wiatsoeveor shall 30°
into the trecsury, wnd the tensrel Assenbly
shall have wo power (o divert theo scwe, or
to perwit any money to be drawa frowm the
treasury, except in pursuance of regular ap-
propriations maode by law.' 4And by section
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19, article 10, thut: 'No moneys shall
ever be pald out of the treasury of this
Stute, or of any of the funds under its
managenent, except in pursuance o an ap-
propriation by luwj nor unless such pay-
nent be made, or & warrant shall hsve
lssucd therefor, within two years ufter
thie passage of such appropriation act;
ana every suchi law, mealking a new appro=-
prlation, or continuing or reviving an
appropriation, shall disnlnotly gpecifly
the sum asppropriated, and the object to
which 1% i3 vo be applied, and it shall
not he surfficient to refer to any other
law tc fix such sum ox object.,!

"The language of the foregoing provisions
of the Constitution is clear and expllcit
and forbids the payment of money irom the

- State treasury 'recelved from sny source
whetsoever' or 'of any funds under 1ts
mansgement' execept in pursuance of regular
appropriztions mede by law. Becauge of
this constitutional inhibition we have no .
“difficulty in declding thet in the absgence
of an appropriagtvion made by the General

h Agsembly for that purpose no funds could

be lawfully pald out of the State treasury
for the support cnd meintenance oi the gaue
departuent, nor would relator be cntitled
to the audlt ond zllowwee oif his aceounts
for selary and. eipensges."

The principle enunclated in the casc 01too wag further
affirmed in the case of Nacy v, Le Page, 111 2., %, (2d) 25, l.c.
26, whereln tho court said: '

woE N ihe gtote breasurer, iln his offi-
cial caepacity wind 1 vhe Tunds of the gtate
B:GJ“UfY, hus no goody, moneys, or crii'ects
of any privete citvizen iuv - hig custody, nor
does he owe a debt frou tiie trecsury to any
one, e 1g a custodlan of public Tunds,
raised by taxzation, which belon to the
gtate., Hig duby 1a to puy out these funds
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only 'in pursusence of an appropriotion by
law' which 'sholl distinetly specify the
suu appropristed, =znd the object to which
1t is to be applied.' Section 19, article
10, Congtitution, # * #*w

Froi the foregoing, wo believe that i1t will be necessary
that an eppropriubtion bill be passed by the General Assembly
to provide for the paymwent oif the salary of your Commission,

Your second question involves tho powei of ‘the General
Assembly to enact appropriate lepislation providing Ior the
employment of clericsl help by the uommisblon.

; It is & well established rule of law that a State Con-
stitution 1s a limitatlon upon the power oi the General Assen-
bly rather than a grant of power to that body. In other words,
‘the General Assembly ls free to enact ony legislotion which it
1s not forbidden to do by the State Constitution or ﬂederal
ConstitutiOn.

In the case of State ex rel, v, Conada, 1135 3, W. (2d)
783, 1. c. 785, tne Suprene Court of #Misgourl geid:

"Our State Coansgtltution is wot a grant bub
a limitotion on legislative power, uso thie
Legislature may enact any law not expressly
or implisedly prohibited by the Federal or
Jtete Constitution.® (Cltine authorities.)

In the case of 3htate ex rel. V. Southwesbtern BellyTele-
phone Co., 179 3. W, (23) 77, 1. e¢. 80,. the sSupree Court said:

#tPhe Leslslature having plenary power Lo en=-
~act laws, absent constitutional restrictilouns,
such restrictions nust be expressed in the
Constitution or clearly implied by its provi-
siong.t State v. Shelby,. 333 lo. 1036, 64
3, W, 24 69, loc, clt, 871, ‘'"There is no
better settled low 1n our state than the rule
_that courts will not hold a statute to be uncon-
‘stitutional unless it contravenes the organic
law in such a munner as to leave no doubt of
its unconstitutionality.m * & 1w
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An examination of the present Constitution of Migsouril
does not reveal any proviglon wiich would prohibit the Gen-
eral issembly from authorizing the Ssnatorial Redistricting
Commission to employ clerical help ln councetion with the
discharge of' the duties of that body. By so doing, the Gen-
eral Assembly would not be encroaching upon tho powers of the
Senatorial Redistricting Comnlsslon in any way but would be
lending ald to suid Commission, In view of the fact thet
there is no prohibition aszinst the General /.ssembly passing
such legislation, it must follow, in view of the above au-
thoritles, thot the Generul Assembly can enact such leglsla-
tion. .

In thls connection it should be considercd whether or
not the enatorial Redistricting Coumission haes power to em=
ploy necegsary clerical help without the aid of an act of the
General Assembly.

Seetion 7 of Article III of the Constitution of 1945
~provides, in part, as follows:

n kX % mho gcommission shall re-apportion
the senators by dividing the population of
the stete by the nuaber thirty-four, ond the
population ol no district shell vary from the
quotient by more thon one-iourth thereof.
The commisslon shell file with the secretury
of gtate ¢ full statement of the auabsrs of
the disbricts aud the counties included in
the districts, and no stabament shall be
valid unlesg approved by seven weuwbers, aAlter
the statement isg filed senutors shall be
" elected according to guch disbtricts until a
re-gpportionnent ig made ss herein provided,
-@xeept bhot 1f the stutemont is not Tiled
within slx wmonths of the time {ixed Tor the
appointment of any such comumission it shall
stand dischorged and the senators to be elected
at the next election shall be elected from the
stute at large, Followlng which s now conmis-
sion shsll be anwnoinied in like munner and with
like eftect., No guch reapportionment shall be
gubject to the relferendup,!

It wlll be seon by the L oreg 01ng constitutional provision
thut the Redistricting Commission is given oxpress authority to
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divide the Stute of Miugouri lnto scenutorial distriets, and

when it has so done in accordance with sald provisions, such
~division shull be controlling., Said provision does not under-
take to get out the detuils of the actions and proceedings of
said Commigsion, but it does glive the Commlssion the express
guthority to divide the Stete into senatorial districts, The
question then presents itself as $0 how much authority is
thus given to the sald Commission by the constitutional provi-
sion above juoted.

: In coungtruing the wmeaning and effect of said oonstitu-
tional provision, tho sauwe rules oif coustruction should be
applied as are applied to the coustruction oi' statutes enmcted
by the Generul Agseumbly. In tho cuse ol State ex rel. v, Iimel,
242 Mo, 293, 1. ¢, 501, the court quoted with epproval the fol-
lowling: '

"!'The egtablished rules of coustruction ap-
plicuble to stututes also appl¥ to the con-
struction of Constitutions,!' 8 Cyc, 789,)"

: Some well established rules of gtatutory counstruction
are, therefore, ln order. In the cuse ol Stute ex rel, V.
Wymore, 132 S. W. (2d) 979, l. ¢, 987, tue Supreme Court seid:

W1The rule regpecting gsuch powers is, thot

in addition Ho the powers cxpressly given

by statute to an officer oix & boura oi ofifi-
cers, e or 14 has, by luplicutlon, such ade

 ditiounal powers, os are necegsary sor the due

and elTicient exercige ol the powels express~-
ly granted, or s uay be falrly iwmplied from
the statute granting the cexpress powerd.'!
Throop's Publlic Ofiicerg, Sec. 542, p. 510,

"1lecoosary implication~ and intenducnts from
thc language enmployed in a sitelbubu may be ro-
sorted to to ascertain the legislative intont
where the statute ig not expliclt, butb they
cari never be permitted to 6010¢kd:uu thoc ex~-
presged intent of the shtatube or (o deieut its
purpose., ‘dhat which is implied in a statute
1s as much a paxrt of it as that which is sx-
bressed. 4 statutory grant of o power or
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right carries with 1t by lmplication,
everything necessary to carry out the pow=-
er or right and make 1t effectual and com=~
plete, but powers speclifically oconferred
cannot be extended by implicetion,! * * *n

Applying the above rules of construction to the consti~-
tutionael provision respecting the Senatorial Redistriocting
‘Commission, we must oonclude that the Commission has whuatever
authority and power is necessary to eoffectuate the dividing
of the 3tate of Miasourl into senatorial districts. The State
of Migsourl 1s a large State with approximately four million
people residing therein. The Commigsion is required by the
constitutional provision to reapportion the senators by divid-
ing the population of the State by the number thirty-four, so
that the population of no district shall vary from saild quo-
tient by more than one-fourth thereof. There are one hundred
fourteen counties and the City of 3t. Louis within the State.
It can easlly be seen that to efivet such reapportionment of
gsenators in accordance with the spirit and letter of the Con-
stitution will require clerical work which the members of the
Commisgion themgelves could not do efficiently. It would ap-
pear, therefore, that employment of necessary clerical help
by the Commission would not be an unauthorized act, but in
fact such employment would be legal.

However, cvon thoush the Senatorial Redistricting Com=-
mission has authority to employ necessary clerical help to
enable it to eifectively periform its functiong, it does not
follow that the Commigsion hag authorlty to pay such help out
of State funds. As pointed out above, money cannot be with-
drawn from the treasury of the State without an appropriation
act. Therefore, before the services of such clerical help
could be pald for out. of Stute funds, there mugt be an appro-
priation available tihorefor. If the General sssembly should
pass an act asuthorizing the Commisgsion to employ clerical
help, and should also pass aun appropriation act to provide

- funds for the payment of such clerical help, then the Sena=-

torial Redistricting Commission could cause such expenses to
be paid out of the State treasury. In the event the General
Agsgembly does not pass an act authorizlng the Commlssion to
employ clerical help, but does pass an appropriation act to
make available funds for the payment of necessary expenses in-
curred by the Senatorial Redistricting Comuission, then the
Commigsion could present bills for reimbursement of amounts
expended by them for c¢lerical help which was necessary to the
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proper functioning oi sald Commissibn, and suld bills could be
lawfully paid out oi' such appropriation.

The Supree Court of Missourl has on numerous ocoasions
held that an officer was entitled to be relmbursed for money
necessarily expended by him in the performance of the duties
of his oifice, Ii the cuse of Ewing v. Vernon County, 816 Mo,
681, 1. o, 695, the Supreme Court sald: o

"The conclusion we have come to comporta
‘with the general doctrine announced in

23 Am, and bng. Enoy. Law (2 Ed.), 388,
'Where,' say the editors of that standard
work, -'the law requires an offlcer to do
what necessitates an expenditure of money
for which no provigion 1s made, he may pey
therefor and have the amount allowed him,
Prohibitions against inoreasing the compen-
sation of offlicers do not apply to such
cases, ‘Thus, it is ocustomary to allow of=-
ficers expenses of fuel, olerk hire, sta-
tionery, lights, and other offlce acces-
sories.t

In the late cuse of Hinehart v, Howell County, 153 S. W.
(24) 381, the Bupreime Court quoted with approval the foregoing
citation from the Vermnon County case, and approved the payment
by a county for reimbursement to the prosecuting attorney for
money which he had expended for stenogruphic help where it was
‘found that such stenographle services werse indispenseble to the
performance of the duties of hisg offlce,

In line with these authorities, we think it is clear that
if the Senatorial Redistrictiag Commission is compelled to fur~
nigh clerical services in ordor to cerry out the iunctions of
gaid body, such Commlssion would be entitled to be reimbursed
for said sums so expended, provided, ol course, a fund is made
aveilable for sald purpose by appropriation,

CONCLUSION

It is, therefore, the opinion of this department that (1)
it will be necessary that an appropriation blll be passed by the
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General Agsembly to provide for the payment of the salary of
the members of the Senatorial Redistricting Comuigsion; {z)

that the General Assembly ,can enact appropriats legislation
providing for the employment of clerical help by the Sena-
torlal Redistricting Commission set up by the Constitution of
Missouri; (3) that the Senatorial Redistricting Comnission is
entitled to be reimbursed for money sxpended for clerical help
necegsary for the proper porformance of the functions of that
Commisslon even without an act of the General Assembly expressly
authorizing it to employ such help; but (4) thet in the absence
of ‘an express statute authorizing the employment of c¢lerical
help by the enatorial Redistrleting Commission, such Commig-
sion could only be reimbursed for such expenditures provided the
Generzl Agsenbly appropriastes money for said reimbursement.

Respeetfully submitted,

WILL F. BERRY
- Apsistent Attorney General

" HARRY H. KAY
Asslstant Attorney General
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do 5, TcYLOR
Attorney General
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