™ TV T B " .

L i - N ) . {‘s\' ; .
_ “ A ;QimERAL ASSEMBLY: Member of General Assembly ineligﬁble for
( . o I - appointment as a member of the local Board

of Public Works for the City of Bowling
Green, Missouri. ’ , :

. 4

July 9, 1945

Honorable udward V. Long
State Senstor
Bowlinz Green, Missouri

Dear Sir:

In your letter of July %, 1945, you requested an opinion
of this department, which letter reads as follows:

) : "Will you please glve me an opinion at once
ag to whether or not there is anything to

prevent me, while serving as Stabte Senator,
from accepting an appointment as a member
of the locsl Board of IPublic Works for the
City of Bowling Green. It runs in my mind
that there is some stabtute that would pre-
vent my serving on such board but I woul
appreciate having your opinion."

e direct your atbtention to srticle III, Section 12, of
the Constitution of 1945, This sectlon reads as Iollows:

"No person holding any lucrative office or
enployment under the United Stateg, this

| ~ state or any municipality thereof shall hold

3 ' the offlce of senator or representative.

‘ o When any senator or representative accepts '

| "~ any office or employment under the United

‘, States, this stute or auny municipallty there-
of, his office shall thereby be vacated and
he shall thereafter perform no duty and re-
ceive no galury as senator .or representative.
buring the term for which c was elected no
gsenator or representutive snall accept any
appointive office or employment under this




L4
r
-

}1?" -

Honorable idward V, Long -g- July 9, 1945

gtate whioch 1s created or the emoluments
of whioch are increased durins such tern.
This asection shall not apply to moembers of
the organized militia, of the reserve corps
v and of gchool bhoards, snd notaries public."

‘We think Section 7798, Missoufi Rovised Staotutes Anno-
tated, is also pertinsnt. This scction reads as follows:

< "Any member of said board of public works,
who shall accept a nominatlon or appoint-
ment for any other office during his oiffi-
oial term, shall be deemed theoreby to have
resigned as a wmewber of guld board, and his
gaid memberghip shull thereby be ipaso facto
vacated,”

It is apparent from the first centence of Lection 12,
Article III, of the new Constitution that 1f a member of the
local Board of Public Works for the Uity oi Bowling Green is
an office for which a salary 1ls paid, it is prohlbited Wy said
section, This section prohihits the holding by a member of the
Leglslature of any lucrative oiffice or employment. The second
sentence of sald gection would wlgo prohibit the holding of
such an oirice 1f compengsatvion is received, since such an of-
fice would be employment and would, therefore, fall under that
provision of the section.

Section 7797, Missourl dovised Statutes annotated, re-
lating to the members of the board of public works, provides
that "each member of sald bhoard shall recelve such salary and
is1ve such bond as may be prescribed by ordinsnce." 'This sec-
tion reads as follows:

"Not more than two members of said boord shall
belong to the game politvical party, and its
‘administration ghall in all respects be en-
tirely ponpartisan, ach member of said board
shall receive guch Salary and give such hond
as nay be presciribed by ordinance,"




Honorable #dvard V, Long - ' July 9, 1945

e assume, therefore, that membership on suid board
would be & lucrabtive ofrice or employment under the constitu-
tionel provisions quoted above,

If there is no compensgsation attached to the membership
on the board of public works, it might be possible to cone
gstrue Section 12 oi Aviticle III of the new Constitution as
permitting a legislator to be a mewber of suid board, since
the provision in the first senteunce thereol uses the word
"lucrative® office or employment. e think it ig not neceg-
sary to construe the provision as to this issue because of
Scetion 7798, lilissouri keviged Statubtes iAnnobtated, guoted
above.

This section 1s apnlicable to the members of the bvoard
of public works of cities oi' the fourth class, iun wialeh ¢las-
sificution the City oif Bowling Urecs falls, It will be no-
ticed that thls sgection wpplicy to nomlnations or appoint-
ments of mombers ol the board of publlc woris for sny other
office during bthely cificial bterums, and does uot gpeciiicelly
deal with sibtusblous wheve snother oviilce is hold beiore ap=-
pointment to the mcabesrshiv of the vosyrd of public works.

It is gettled law la “isgouri that a sbatute will neot
be construcd so a8 to make an act of the Leglisglaturse a vain
and useless onc, otato v. bBall, (Mo. sLpp. L949) 171 S. We
(2a) 7873 stote oi rel. ienllister ve Uunn, {Wo. 1919) 209
Se We 110. Stutubes should be coastrued so as to ive ef-
fect to the lesislative inteat. Sbtate ex rel, Taylor v,
Daues, (1935) £51 2. Ve 598, 515 Mo, 2003 icasen v. donekton,
(1925) 274 5, . 404, B00 Mo. 641; Cilvy of wt. Loulg ve Juues
Broudis Coal Co,, (Lo, App.) 1587 3. W, (£d) ©68. ‘ae lebter
of a statute must -ive way somewiol to its obvioug intendment.
Rutter v, Cawvothers, (1909) 182 &, V. 1056, 223 o, 631. The
effect of a proposed luterpretation of a4 law must be con-
sidered in ascertalning the legislative intent. Straushan v.
Meyers, (1913) 187 8. w. 1158, 263 uo,. 5803 Brayg doad Dist,
v. Johnson, 20 3. W. (&4) 88, 322 WMo, 990, Ve must construe
Section 7798, supra, in the light of these settled canons of
statutory construction.

We think the purpose or the Loglglabure ivn enacting Sec~
tion 7798, supra, wag o prevent the holding by a wmomber of
the board of public woruwg of any c¢ity ol the fourti class of
any other office during his ofticial term. This purpose would
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not be varried out «nd, we think, the statute would be ren-~
dored ugeless aud ol lititle erfect in prohibiting the evil
which it was iutended bo strike at, 1o 1ty construction was
limited only to caseg wihore a member of the hoard accepted
a nominution or appoiniment to another office during his of-
ficiaul term. It would be illogical to sunpogse that the .
Legislature intended to prohibit the holdmu o1 biec acquir-
'in+ oi" unother office by a member of the board and, in turn,
did not iatend ulso Ho pronibit the converse of this situa-
tion, namely, the appointment to the board of any gerson who -
was abt that tiwe hOlan another public oifice.

A well swttled common law prinoiple of statutory and
constitutional construction is to the eifect thut a public of-
Ticer is prohivited frowm holding two incompatible offices,
The dMissouri courts have held thult where the dutles are in-
conslsten sntagonigtic, ov coaflicting, as where one office
is subordinate to the other, thoy are incompatible. State v.
Grayston, (1942) 163 =, v, (7d) 395, The lezislatlive branch
of tie government is superior 1 o mreat meuny respects to all
poliulcul gsupdivisions or the stuto vr their uzoncles, Ve
think, thewrefowe, thol the boawrd of public works, b¢uadly
speaking, is o subordinatoe agency ©to the Legislature of the
state. BSuchi being bthe case, offices held by ocue peorson in
both would, we thiuk, be subject to the rulse againgt holding
incompatible offices.

CONCLUSION

It is, vhorefore, the opinion of this departumoent that a
merber of the Legislature cannot, during the term of his of-
fice, be appoluted to the Board of Public oricy for the City
of Bowllng Green, Missourl.

’ | Respeotbiully bubnitted, ,
SMITH N.' CROWE ¥ JI".

Agsigtant Attorney General
APPROVED: ,
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- Attorney General
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