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"\ , . .,. , GENERAL ASSEM:BLY: Member of General Assembly in~li~ble for 
appointment as a member of the local ~oard 
of Public Works f.or the City of Bowling 
Green, Missouri. 

! .. I '~ 
i 

July 9, 1945 

. I 
'/ ..-----.-,. 

Honorable :Wd·Harq V. Long 
State senator 

FILED 
r.t..L 
fi·~ Bowling Green, Missouri 

Dear sir: 

In your letter of July 3• 1945, you requested an opinion 
of this depru.,tment, wll.ioh letter reads aa follows; 

"Will you please aive n1e an opin:Lon at once 
as to v/hether or not there is anything to 
prevent me, while serving as state Senator, 
from accepting an appointment as a member 
of tlle local Board of Public \Vorks for the 
City of Bowline Green. It runs in my mind 
that there is so1lle statute that would pre­
vent my serving on such board but I would 
appreoiute having your opinion." 

We direct your attention to .,.·,.rtiole III • Section 12, of 
the Constitution of 1945. This section reads as follows: 

"No person holding any lucrative office or 
employment under the United states, this 
state or any IilWlioipo.lity thereof shall hold 
the office of senator or representative. 
When any senator or representative accepts 
any office or employment under the United 
States, this st11te or uny municipality there­
of, his office sllull th~reby be vacated and 
he shall thereafter perform no duty und re­
ceive no salary as senutor,or representative. 
During the term for ·which llo was· elooted no 
senator or representative shall accept any 
appointive oi'tioe oJ.• emp!oy1110nt under this 
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$tate which is created or the emoluments 
of \'lhioh are increased d.urinc; such term. 
This section shall not apply to members of 
the organized militia, of the reserve .corps 

' and of achool boards, ond notaries public." 

We think Section 7798, Missouri Revised Stutiutea .li.nno­
tated, is also pertinent. Th1s section :~.·eads us follows: 

"Any.mamber of suid board of public works, 
who shall accept a nomination or appoint­
~ent for any othor offioe dm•ing his offi­
oial term, shall be ueemed tl~ereby to have 
resigned as· a member of said. board, and his 
said membership sht:tll thoraby be ipso facto 
vacated." 

It is apparent from the first oente.nce of 0ection 12, 
J.l.rticle III; of the new Constitution that 11' a mo111.ber of the 
local Board of Public Wo1·ks for the ui ty o.i' Bowling Green is 
an office tor which a. salary :ts paid, it is prohibited by snid 
section. This section prohibits the holdinG by a member of the 
LeGislature of any lucrative office or employment. The second 
sentence or said section woulrl Hlso prohibit the holCting of 
such an ol'i'ioe i:t.'. comp0nsation ia :i:ooeiv ed, sino e such an of­
fice would be employment and V/OUld, therefo:r·e, fall under that 
provision of the section. 

Section ?797, Missouri nuvised Stotutes i~nnotated, re­
latinG to tl1e members of the boarti o:r })ublio works, provides 
that "each mornber of suiu. boal'U ::Jhall :t•eceivo such salary and 
GiVe such bond .as may be proscribed by ordinance." This sec­
tion :t"'eads as follm·.rs: 

"Not more than two meJ.ubers of so.id boo.rd shall 
belong to the ao...me political party, and its 

· ad.111inistration shall in all respects he en­
tirely nonpartisan. ;:;aoh membei· of said board 
shall receive ouch ~ulary und siva such bond 
as Iuay be prescl~i beU. by- o:t.'d:lnunoe." 
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~Je ussW11o, therefore, thut mombersllip on :::;u.id board· 
iVOuld be a luorutive of1'ioa or employment unuor the consti tu­
tionc::.l In~ovislouo 4_uoted above,. 

If there is no compensation attached to the rae.ruberahip 
on the board of puulic works, it l!light be vossible to con­
strue Section 12 oi' Ju··Licle III o:f the nev1 Constitution as 
permittins a legislator to be a me·11lber or said board, since 
the provision in the first sentence thereof uses the word 
"lucratdve" office or aruployment. ~Vc think it iH not neces­
sary to construe the prov-ision as to this. issue beoa.use of 
Bcction '/798, liissou:ei J.~avised St~tutos Annotated, quoted 
above. 

This section is applicable to the member::3 of the board 
of public works of oi ties oi' the f' ourth c1uos, i.n v/htch o·lus­
sifiuution th~ City of Holding Gx•oo.n falls. It VJill be no ... 
ticed thut this SE;)Otion ap})lios to nom:tnntions or appoint­
ments of members oi' the board o1' public vmrL:s fo:t· e:,lll.y· other . 
office dur·in{:; their offioiul tor::us, o.nd d.oez not S}_)eoif'icclly 
deol with situationi:l vdwl'O rvtncrLhel' o:L'1' ico is hold hoi'o:re aD­
pointment to tho mcru!Jel'sllitJ o:t' the boa:cci oi 1)Ublic ·'WOrks. -

It1 is settle(] law i.u ;~.:assow::i thu"i.i a st<itU.t8 vlill not 
bo oo.ust:ru~d so ::u~ to illftke an acdi ot tllo LegislaturG a ·vuin 
and useleso one. Jtu:to v. Hull, (:)!Io • .&i.p:o. 124:6) 1?1 8. \:. 
(2d) 787; ;Jk,te o:x. :ral. ;/.c'-llintol' v. Dwm, L·~o. 1g19) 209 
~3. \'!". 110. a·tiiert;u~cio should be conotrueJ. .so as to c.:;bre ef­
fect to the lcc;islc;_"~ivo intent. Stl:'.l.to e:x rGl. 'I~~~wlo:r.· v. 
D (19 ,·~·"·) ,-.,~~,1 ' ~"''" '·'CIC> •:?.]_'" ' ''0"• .,., .-· ., ··n· ~ 1·1-aUeS, c:.;,t; r.:iu •;J• 1<• vvu, u u •'.'J.Ot t:.. ''-'' .l_ollSSdJ.l V • . wO.UOtvOn, 
(1925) 27'1 ;J. \~:. 404, ~503 ~ho. 641; Oi~~Y o:t' :)t. Louin v. James 
Broud.is Coal 0o., (Lo •. A:J!IJ•} 137 s •. w. {£d) GG8. ~eue le·t;ter 
of a statute .r.mst _,iv0 Y'luy somowhnt to its obv ioun intendment. 
Rutterv. Cm.:others, (190'~1) 122 [:l. 'ii. 1056, 223::'.~:o. 6~1. The 
effect of a prol)osod inte:L"'l')retation oi' a lat'J must bs con­
sidered in ascortctining t;ho le,siE»lu-Gi vc intent. ;>trauc;han v. 
Meyers (191") 1nr:~ ,~, .. ,. llr-;,n 'J~·:' ·,.''o r;oo· J, . ..,,,,,,,, ·o,Ja"1 Dist 

' U U f u • '·'' • vP) (.,..\:)0 ..... '- • uU ' .J.'- C:~l.;>l::> J.l. - U. o 

v. Johnson, 20 3. VJ. {2-d) 22, 3BZi :<'do. ~)90. rJe 11mst construe 
Section 77))0, supl'a 1 in ·the lic;ht of these cottled canons of 
statutory construotlon. 

We tllinlc the pul':POSe oJ:' the J.osislo.tm.:u in .euacting Sec­
tion 7'798, su:prc.., -~ms ·co pl'evt:;.nt tlle holdJ.nc by ;Ct A!lomber of 
the board oi' publio vJo:t:l;:s of tillY city oi' ·tiJw foul·~lih class of 
any other office durine; his official teriU. 1l'his purpose would 
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not be Oal'riod out "'nd, wo think, the statute would be ren­
dered useless and. oi' li tti-l.e ei'fact in prollib:L tine the evil 
whloh it ·t'ms. i:utundatl. ·co strike at, i:L its oonst:euction was 
limited ·only to oases whore a member of ·the bourd ncceptad 
a nominution or uppo:tntm.ent to another office du.rin;;; his of­
ficial term, I-i; v1ould be illoc;ioal to su:!)poao ·ch.1t the 
Legislatm•o intendeil to prohibit the holdinG Ol' tl1o aoquir­
in(:i oi' uuothor office by a m.ember of the bourd m1.d, i~ turn, 
did not i.i.Ttenu o.lso to prohibit tlle oonv:eraa of this si tua­
tion, nw!l.ely, the uppointment to the board of any person who­
was at thu·b ·time holdin:s anothtll" public office. 

A well suttled common law principle o~ statutory and 
constitutional construction is to the effect tl.i.ut a public of­
ficer is prohi~ited from holding two incompatible offices. 
The Missouri courts hava held th.at 11ho1'e the duties are in­
consisten~G, s:.n.Juugonistic, OJ.' co.tlflictin.;;:,, us 'I!Jherc one offio a 
is subordinate to the othe:r they m·e incompatible. State v. 
Grayston, ( 1g42) 16:5 ::.:_ 'If. ( 2<1) 335. The le:.:;ioL.t·tive b1•anch 
oi' tlle govern.meut is superiol' ir:. u ,:;;.'eat :tU[t.ny J.•e;~;:oects to all 
poli·oical subdivisious o"L' J~he s'l;3.·00 o1· theh· u.;~on.oios. Ue 
thin!-::, thoo.·e.L'o;;:o, ·t.;lw:L the hotU.·d of pu.blic 1cvorks, broadly 
speaking, is u :Jubol·dinatG agency· to the L~Gislutu:re oi' the 
state. Sucll beinc; ·blle l.}ase> otl'ioes held b~r ono person in 
both uould, we think, ·bo subject to the rule asaiust holding 
incompatible otfioes. 

CONOLU;:JIOH 

It is • ·lJilorafora, the opinion of this de:r;art.Plont that a 
me.m.ber of the Legislatur6 cannot, during the ter111 oi' his of­
fice, be a_iJpointed to the Board of Public ·t,Jorltu for the City 
of Bowling Green, Missouri. 

J~PPROVED2 

J. E. TAYtbR 
Attorney General 

SNC:BR 

Hespeo~i'ully submitted, 

~~~~~~-J~ r· 
Assistant Att.oJ.•ney General 


