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State remains primarily liable for .fees..of its

own witnesses even though judgment may be
rendered against defendant for costs.
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ifonoraplo G, Logan Marr
Prosocuting Attornay
Versallles, Mlsoourl

Dear lp, Marri

kecently you wrote thils offilco requosting that
an opinlon vendored January 17, 1936, to Ionorable Iorrest
saith, Dtate Audltor, on the subject of criminal costs,
oo rovlsed., For convenloence, your letter 1s herein set
oubs \ '

"The criminal cost clork, lr., Psters,
of the Itate Auditor's Department,
sent me a copy of an opinion that you
gavo tho Stato Auditor on Jan. 17, 1936,
concerning the payment of tho witness
feas of Btate witnessos, by the State,
wvhon a continuancoe is grantod on the

- application of the dcfandant, and the
dofendant 1s convicted of the charge.
"I am wrgoently roquosting at this time
that you revise that old opinion ot
thils tlmoe, ospcelally the last part
that states that oven 1f there was no
Judgment for costs against the defond=-
ant for tho costs made, at tho time the
caso was continuod on tho application
of the dofsndant,

. "In thils eause, $173.00 was knocked out
of a fae bill to tho State in tho case
of State vs. Orville Purl, because costs
for tho state witnosses were nade at a
torm at which term tho defondant wns
granted a continuance on the application
of the dofendant, Tho dofondant is a
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pauwper, and ls now confinod in the pen
on a 20 yoar sontence, Tho witnesses
Tor the state are doomed to lose thelr
witness foes unless tho State pays them.

"According to sectlons 42320, 4221, 4224
and 4225, i, 9. llo, 1939, and other
criminal cost sectlon provide that 1f the
dofondant is unable to pay, then in
cortaln Instances the state or the county
or the complaining witness shall pay,
And in every case possible Judgment for
cost 1s taken agalnst the defendant, 1f
he 1s convictoed; 80 as to be sure and
make the costs out of him i1f he 1s worth
it, But, if tho defendant 1s a pauper
and unaeble to pay, then the state or
county pays tho costs, as the case may
be, It seems to me that 1t has always
been the rmle of the thumb that the
defendant was ponallzed with the costs,
1f he was convictod, but he was not

worth the costs, then the state or counby
p&ido ) ’ -

"Now as my second proposltion, I want %o
say that the oplnlon quotes State vs.
brigham, 63 lio. 258 and State ex rel,
Gordon, 204 llo. 471, 162 8. W. 629, and

in those casos thore was a judgment for
costs against the dofondant or the state,
~and the judgment for costs was entered

of racord. To the same eoffect see State

x rel. v, Buchanan, 41 Mo., 254 and also

63 Mo. App. H53B. In those cases the Court
took time out and actually assosgsed the
costs apainst the party at whose instancos
the continvance was grantod. In most every
cause, in order to enforce any kind of
rights elther pro or con, thero must be

a judgment, a formal Judgment of record,
enterod of rocord, and with the ossentilal
parts of & judgment.

"In this case of State ve. Orville Purl,
from Morgan County, there was no judg-
ment for costs of any kind assessed and set
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up in the rccord against the defondant,
because of the continuance granted to

him 1n a criminal actlon, In whlch case

he was convicted of a felony and sentenced
to the State Penltentlary,

"And even 1f thore was a judgment for
costs, as I stated, he is not worth a
judgment, DBut the polnt I am making and
urglng now is that in the absence of a
judgment against him for costs, the
costs of the witnesses for the State could
not be collectod if the def'endant was
worth a . judgment for costs. .
"For instance, there must be an adjudl-
catlon for the costs, and the same a
mattor of a judgment in the roecord, 1f the
witnesses arc to provail.,. In 118 Moe. App.
15, 93 5. W, 205, the facts show that
a prosocution was dropped, and the costs
that had accrued were taxed up apgalnst a
complaining witness., In an offort to
rovive a purportod jJjudgment, ho fought
tho case, because the Judgment was just
o wemorandun that tho complalnlng witness
should pay tho costs of the prosecutlion
whon thero wero no chargos filled, bubt no
formal Judgment, with all 1ts essontlal
ports In the record. Tho alleged judg-
ment was not allowod. So this shows that
- there can be no Judgment for costs, unless
the rocord 1ls a formal Jjudgment in favor
of some party, and agalnst some party, and
- for some amount.

"And in support of a change of thils opinilon,
I want to urse that it was no fault of the
Stato, the officors of tho State, the
prosocuting attornoys, or tho witnosses for
the State, that they came long miles and
long distances for a trial, and then a con=-
tinunance waa granted to the defondant. It
should be no fault of tho wltnessos for

tho state, that they lost thelr tinme,
miloage and exponses, just becauzo the
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defendant was ablo to force through
a continuance. I% just adds anothor
“handicap to tho state, It Just makes
1t ovon harvder to pgot witnesses for
tho state to come to court."

As pointod out by you, the cases of State ex rel.
v, Gordon, 254 Mo, 471 and State v, Lrighem, 65 llo, 2568,
troat situations where a judgment had been entered for costs.

Originally each party to a sult was llable for his
own cocts, rogardless of the result of the litigation, By
judpment and statute the costs of the winning party may be
charged to tho losing party, The sections of tho statutes
pertinent‘to your quoastlions aro herae set out.

"Whenevoer any person shall be convicted
of any crime or mlsdemeenor he shall be
adjudged to pay the costs, and no costs
incurred on his part, oexcept feos for
board, shall be pald by the state or
county

Sectlon 4221, R, S. Ho, 1939:

"In all capltal cases in which the

- doefoncant shall be convicted, and ln
all casos Iin which the dofendant shall
be sentencod to lmprisonment in the
penltentiary, and in cascs where such
porson ls convictod of an offense pun-
1isheble solely by ilmprisomment in the
penitentlary, and 1ls sontenced to lm-
prisonmont In the county jail, workhouse
or reform school bocause such person 1is
undor the age of eighteen years, the
state shall pay the costs, 1f the dofond-
ant shall be unable to pay them, cxcopht
costs incurred .on behalf of defondant,
nd 1n all cases of folony, when the jury
ars not pormitted to ceparate, 1t shall
be the duty of tho sheriff in charge of
tho jury, unless otherwlse ordcred by the
court, to supply thom with board and
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lodging durlng the time they are rew-
quired by the court to be kept together,
for which a reasonable compensatlon mey
be allowed, not to oxecsod two dollars

per day for cach Juryman and the offlcer
in charge; and tho same shall be taxed

ag other costs in the case, and the state
shall pay such costs, unless In the event
of convliction, the same can be made out
of the dofendant,

Sectlon 4042, R, 9, lio. 19393

"Continuances may be granted to either
party in criminal cases for good cause
shown, and the court may postpone the

trlal of any such case for good and suf=-
fleclent reasons, of 1lts own motion.

Vhen a continuance is allowed on the
application of eithor party, it shall be

at the costs of the party.at whose instance
1t 1s granted, unlesg the court otherwvlse
direct," :

As pointed out 1la the case of State aox rel, v, Gordon,
254 lo. 471, Soctlons 4220 and 4221, suprn, arc general and
apply when there 1s no specilal sectlon governing. Sectlon 4042,
supra, conbains a spoecilal provislion relating to tho charge of
costs agalinst the party applying for a continuance. '

The case of State ve. French et al., 118 ilo. App. 15,
citod by you, 1s of no asslstonce for the substance of that
holding is that a docket entry 1s not a judrment and cannot
ba onforced.

‘Vhat you say about the dangor of tho state's wit-
nesses losing their foees is rogrettable il tho opinlon ls correct
but that should not affact our interprotation of the law, nelther
should the fact that the statc's officers did not occasion the
delay. If the intorpretation of the law nroduces thils resulb,
then the law should be amondeod.

As proviously polnted out, ench party bto o sult ls
primarily liable for his own costs ond this liabillty remains
although the provalling party socuros Jjudgment for costs agalnst
the losing party. C, Je¢ 2., Vcl. 20, Soec., 109, page 352,
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Sectlon 4221, supra, requifes the Stato to pay the
cogtes when tho dofendant is convicted and sontenced to the
Yanitentlory, 1f tho costs cannot bo rocovercd from the defend-
ant, oxcept costs lncurred on behalf of the dofendant. Sectlon
4042, supra, provides authority for charging the cost of a
continuance to tho party asking the continuence unless other=
wiso dlrected by the court, However, thls soction doos not
relleve the Gtate from tho duty to pay the costs of 1ts own
witnesses 1f such costs cannot be rocovored from the defendant,

Conclusion

It 1s, therofore, the conclusion of this office that
the costs of a continuance granted upon the appllicatlon of &
defendant should be charged to the dofondant. However, this
does not rellove the State of the duty to pay the fees of lts
ovn witnesses for belng preosont in court when the continuance was
zranted, when such fces cannot be rocoverod from the dofendant
who applled for the continuance.

It 13 tho furthor opinion of this department that the
conclusion of the oplaion wrlitton Januwary 17, 1936, O*rectod to
Honorable Forrost Smlth, Stato Auditor, 1o omroneous in so far
‘as 1t undortakes to hold that the Utato is relicved from payling
the foes of its own wltnesses which have boen charped to a de-
fondant by reason of his applying for a contiauqnco, but which
cannot bo racovored Ifrom the -dofondant duo to hla insolvencys
and 1t is the furthor opinlon that such previous opinlon should
bo overruled to that cxtent and withdrawn.

It 18 furthor tho opinion of this offlce that upon a
propor showling that foosg of stato's witnossoy, chargod to de=-
fondant by reason of a contlnuance granted upon his applicatlon,
cannot be rocoverod from the defendant, that the State should
pay such feoga,

Roapoctfully submittod,

- Ve Oo JACKSON
APPROVEDS ; . Asgistant AtLorney Gonoral

J. I, TAYLOR |
Attorney Gonoral:
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