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October 24, 1945
tonorable We ¥, Ilconuld
House ol Heprese ULUULVLS
dJorferson Clty, ifissourdi

Doar sir:

We are i
-in which you present tie Tollowing
opinion:

Clty of se¢ond class may lease portion of publiec park
fer professional baseball games duling limited periods.

i,

FILED

recelpt or your lotler of Ogtober 20, 1945,
guosgtlion ror ouw ofiiocial

"y bhe ity oif doplin, a city oy tie
secoud class, purciasce u park for geli-
erul recrection ¢iud amugement for the
public, and lewse a porvion of said park

durdng corbtuln svasons
buseball orgunizabtiouns,
therefroms™

The CGity of Joplin
from Dection 6608, W, L. Lo, 1959,
we [{ind the following:

to proilegsional
deriving

Ievellue

derives its geuaeral corporate powers
and amons

thie powers granted

WAKAVI, "o weguire
chasge, ¢ift,
real and p

by condemnation, pur-

ersorial, within such city wud
beyond the limits thcreol for the use ol
the clty * " * Ter the purposs oi ostab-
lishing aud sointeining parks, ™ * ¥ and
Tor any other public use or purpose, und
to mauaue waind repulabe tihe uge LU‘HGOL,
aud bto gell, lowuss or- othervige dilgpose
of the suu@.

TXARVII, Ho i
chasge, glit, leoase or obherwise, pyroperty

©
o
P

leuso o otherwise, puoperly,

iire by condemioation, pur-
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reul and personal within such city our be-
yound the limits thereol, and to estublish,
coustruct, muintain, wdd to, equip, iu-
prove, ™ ¥ places of reereation, © N LW

Ulties ol the sevond vlass ere yiven rTurther powers
wider wrticle 8 of Chuptor 135, He & 0. 1959, bo levy a tax
not to excecd two wills on tiie one dolliar veluation of all
taxable property in the city, to establish a park fund, and
if thls 1s done,. a park board of nino directors may be ap=-
pointed, which board shall have exclusive control of ‘the ex-
penditure of the park fund, und sihull supervise aud improve
all public parks. ‘ '

Under Section 15537, . . do. 1989, the board also has
power to acquire land for park purposes, tihis power belng given
in the following lanzuage:

WK ¥ geid board shall have power to pur-
chase or otherwise secure grounds to be
used for parks; ¥ * * and shall in genoral
carry oub the spirit and intent oi this
article in establishing wad muintaining pub-
lic parks.?

- The word "park"™ is iu such comuon usage as 0 require uno
definition, but it hus been vuriously deflned as (46 ¢, J.,
page 1373):

a plece of ground adapted and set asgide

for purposes oi ornawent, cxercise or wiuse-
ment; a place to be kept open and ornanented
for public uses, wilch may ineluds wnytlhing
conducing o bthe public pleasure, cuussieut,
recreation, or health. * » ¥ The term has
been held to lgclude o grove aad a public
Ol course, v F 0 ‘

£t is a well known faot tlet many cities in this state
own and operate public ¢oli courses, on wilch a ree is charged
for playlng, or public swimming povuls, charging a fee for their
use to defray current expenses oi operation.
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- In squamel Land Co. v, City of Cape (irardeau, 142 S.i.
(24) 352, an injunction suit wes brousht to provent the city
(third cluss) from expending bhe proceeds of a bond issue to
congtruct a fulr ground, community building, studium, race
track, grandstand, baseball and lo6tball fislds, which would
occeupy approximately ninety per cent of the entire park site.
It was contended thot this construction would leave only ten
per cent -of uveailable space for ornamentation and the unre- .
gtricted use ol the public, We find the following in the
opinion, l. c. $536: -

"It was held in (tolf View liealty Co, v.
City of sioux City, 222 Lowa 4353, 269 H, W,
451, that the stututory power to acquire
land for parks cuwbraces the power to pur=-
chase 1t for o z0li course, 1In that cuse
tiie tract wus alweady under lease to the
city and 1ln actual use as a municlpal golf
course., It is « maticer ol cowmuion knowled:;e
" that golf courses reguire a large area and
are subjected to restrictive uge. Also Cilty
of Wichita v. Clapp, 125 Kan. 100, 2635 P,
12, 69 sWl.ie 4783, ruled the devotion of a
reasonable portion of o wvublic park o an
aviatlon iield fov recreatlon snd other at=
tendont purposes, came within the legliti-
moate and proper usge-for which public parks
are cireated, The reusoning of these cages,
which makes the outdoor recreative unature
of the provonsed use the determinmative fac-
tor, would apply to a track and facilities
for horse rscing. Hialeah Park, Troplcal
Lark, Belmont Peri, /Srlington Parlk, Jeifer-
gen Parl cund voodbine Park, Tor eoxcmple,
arg femous race courses. Ve do uot say or
know thot these ave snunicelpally owned, bhut
nerely polnt ovt that the word vork hag been
thus widely asgoclioted withi the spoxrt of
horse racing.® ' '

the opinion algo relfers to o cage in which thirty acros
ol & forty-six zere public park werce leaged cexclusively to a
fair association for twonity-Iive yewrs for racing purposes.
This was a case arising i» Webraska, ciod the Supreme Court of
that stete held that a cliy cepnot grant to any person or -
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asgoclatlon the use .uu control of a park so as to deprive

the public of 1ts cnjoywment conbtinuously, buib it was. conceded
buat a coucession tu hold waees iu bthe park for liuwlted periods
or btime was proper. -

The issourl suprews Court concludes, L. c¢. 3558

"Phere 15 1o doubt in our minds about the
Taet vhat tlie contvemplated athletic facili-
ties coue within proper park usage.M

COLCLUSTION

It 1s, therefore, our conclusion that o ¢ity oi the
second oluss may purcihwese.ua park ior the use of the general
public, wund may rent or lease a portion oi sulid park to mro-
{fesgional bayebull orgunizutlouns whieh poriora {or thie wiuge-
ment of the public. Such leoase, however, must uot operate to
deprive the public o the usc oud ‘enjoyuwent of the park, or
e major portion thersof, continuously.

itespecbiully subuitted,

GOBSRT L. Iyosr
Agslatent sttorney General
. !

APPROVEDS

Jn :‘l;o TMELD\I.
Attorney Genesral
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