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May not make rules to prevent compounding
and dlspensing of drugs by a person issued

a permlt to conduct a drug store or pharmacy
in village of less than five hundred inhabl-
tants; but may refuse to grant permit, in 1ts
sound discretion.

Harech 9,. 1945 F l L E D

Springfield, Missourl

Dear lMr, lcGreevy:

This will acknowledge receipt of your request for
an opinion, which reads as follows:

"Under Seetion 10008, Chapter 60, R. S,
Mlssourd 1939, provision is made for issu-~
ance, by the Board of Pharmecy, to any per-
son who has had one year's experience under
the supervision of a registered pharmacist,
a permlt to conduct a drug store or pharmacy
in any village of less than five hundred in-
habltants where there is no person licensed
a8 a pharmecist within less than two miles
of such village.

"May the holder of such permit compound and
dispense a physician's prescription?

"Would the Board of Pharmacy be within its
rights to rule on this matters". .

\d

Our leglslature has seen fit to provide a complete
scheme for the regulatlon of drugglsts and pharmeclsts by
Chapter 60, R, 5, Mo. 1939, and has created a 3tate Board
- of Fharmacy, The leglslature has, by Sectlon 10012, R, S,

Ilo. 1939, glven the board power to make rules and regula-
tions as may be necessary, not Inconsistent with law, Tt
reads, in part, as follows: ' . ‘
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"The Board of TPharmacy shall have a ¢ommon
seal, and shall have power to adopt such
rules and by-laws not inconsistent with law
858 may be necessary for the regulation of its
proceedings and for the dlscharge of the du-
ties imposed under this chapter, = = % 2 % u"

In the case of State v, Smith, 49 S, W, (24) 74, 1, c. .
76, the court discussed the right of the legislature to enact
a law, complete in 1tself, to authorize certain deslgnated :
officlals to meke rules end regulations for the complete oper-
ation and enforeement of the law. The court sald:

"The Legislature may rot delegate the power to
enact a law, or to declare what the lew shall
be, or to exerclse an unrestricted discretion
In applying & law; but it may enact a law Come
plete in 1tself, designed to accomplish a gen-
eral publlic purpose, and may expressly author-
lze designated officials within definite valid
limitations to provide rules and regulations
for the complete operation and enforcement of
the law within its expressed general purpose.”

| In the cese of Sawyer v. United States, 10 Fed. (ed) 41s,
l. e, 420, the Unlited States Cireult Court of Appeals laid
down & general propositlon of law as follows:

*

'

"Authority to make rules and regulations neces-
sary for carrying out the purpose of a legisla--
tlve act can confer no authority to change the
provisions of the act itself, and thereby de-
prive one of a right by the act.,"

The legislature having pgiven to the Board of Pharmecy the
right to meke rules and regu%ationa consistent with the law,
and for the purpose of meeting the complexities which may arise
under the law, we now turn in our consideration to Section
10005, R, 8, Mo, 1939, making it unlawful to conduct a drug-
stgre except as therein provided, which reads as follows:
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"It shall be unlawful for any person not 1li-
censed as a pharmacist wlthin the meaning of
this chapter to conduct or manage any phar-
macy, drug or chemlcal store, apothecary shop

or other place of business for the retalling,
compounding or dispensing of any drugs, medl-
cines, chemicals or polsons, or for the come
pounding of physliclana' prescriptions, or to
keep exposed for sale, at retall, any drugs,
medlicines, chemicals or polsons, except as
hereinafter provided, or for any person not
licensed as e pharmacist within the meaning

of this chapter to compound, dispense or sell

at retall any drug, chemlcal, polson or pharma-
ceutical preparation upon the prescription of

8. physician, or otherwise, or to compound
physiclans' prescriptions, except as an ald to
or under the supervision of a person licensed

as a pharmacist under thls chapter, And 1t
shall be unlawful for any owner or manager of

8 pharmacy or drug store, or other place of
business, to cause or permit any other than a
person licensed as a pharmacist to compound,
dispense or sell, at retail, any drug, medil~
6ine or polson, except as an ald to or under

the supervislon of a person licensed ss a phar-:
macist: Provided, howevser, that nothing in this
section shall be construed to Interfere with

any legally registered practitloner of medicine
or dentistry in the compounding or dlspensing

of his own prescriptimms, nor with the exclu-
sively wholesale business of any dealer who
shall be licensed as e pharmaclst or who shall
keep in hls employ at least one person who is
lilcensed as s pharmacist, nor with the sale of
polsonous substances which are sold exclusively
for use in the arts, or for use as insecticildes,
-when such substances are sold in unbroken pack=-
ages bearing a label having plainly printed upon
it the name of the contents, the word polson and
the names of at least two readily obtalnable
.antidotes: Provided further, that in any village
of not more than five hundred inhabitants, wherse
thers 18 no person llcensed &s & pharmecist wibth-
In less than two miles of such village, the board
of pharmecy may grent to eny person who has had
one year's experience under the supervision Effg
registered pharmacist & permit to conduct & drug
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storse or pharmacy in such village, which
permit shall not be valid In eny other vil-
lage‘fhan the one for which it was granted,
and shall cease and terminate when the popu-
lation of the villese for whlich Such permit
was granted shall become greater than Iive
“hundrad: i i % 3% ok 3% % A ok 4 F aF 4% w M

(Italics ours.)

Statutes similar to Seetion 10005, supra, providing an
exception permlitting the operation of a drug store or pharmacy
in small villapges, and where there 1s no person licensed as a
pharmaclst within one or two mlles of such village, have been
held constitutlonal,

A Wisoonsin statute prohibited the dispensing of drugs
in any town having flve hundred inhabltants or more, except
under the charge of a regilstered pharmacist, while in towns
of less than such population simllar scts are prohibited ex-
cept by a pharmaclst or reglstered assistant pharmacist., It
was held that thls exception did not violate the Fourteenth
Amendment to the Federal Constitution, guaranteeing equal .
protection of the laws. Stabte v. Evans, 110 N. W, 241.

A similar stetute was upheld in State v. Donaldson, 41
Mirmm, 74, and People v, Roemer, 1563 N, Y. Supp. 323.

Section 13140, R. 5. Mo. 1929, preceded Sectlion 10005,
R. 5. Mo, 1939, supra, and was amended and reenacted in the
Sesglon Acots of 1939, pege 368, Prior to its amendment the
statute provided as an exception for villages of five hundred
inhebitants or less, as follows: '

" % % Provided further, that in any village

of not more than five hundred Inhabitants,

where there 1s no person licensed as a pharma-
clst within less than two miles of such village,
the board of pharmacy may grant to any person
who 18 llcensed as asgslstant pharmacist a permlt
to conduct a drug store or pharmacy in such vil-
lage, whlch permit shall not be valid in any
other village than the one for which 1t was
granted, end shall cease and terminate when the
populatlon of the village for which such permit
wasdgranted shall bscome greater than five hun-"
dreds v & 3 sF SR SF aF % 3 o e 3 : %
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The amendment of 1939 deleted the words "or assistant pharma-
- ¢lst" which appeared after the word "pharmacist," and substi-
tuted the words "who has had one year's experience under the
supervision of a registered pharmecist" for "who is licensed
as assistant pharmacist."

The plan of the leglslature In 1939 was to do away with
the licensing of asslstant pharmacists as a class in Mlssouri.
‘There 1s nothing 1n the 1939 amendment that would indicate the
logislature intended to withdraw the exceptlon granted prev-
lously in allowing the conduct of a drug store or pharmaey in
towns or vlllages of filve hundred or less Iinhabitants, by other
than a reglstered pharmesclist, the experience required of a per-
mittee beling similar to the experience that was previously re-«
Quired in licensing an assistant pharmacist.

In discussing the dlstinction between a drugglst and a
pharmacist, the Kansas City Court of Appeals, in State v.
Chipp, 97 . W, 236, 121 Mo, App. 556, saild:

"This statute was first enscted in 1881, prior
to which, from time irmemorial, there had been
both druggists and pharmacists., It was enacted
for the purpose of protecting the public agalnst
the danger attendent upon the compounding and
dlspensation of physlclans' prescriptions, and
the selling and dispensablion of poisons by ignor-
ant and inexperilenced pharmacists., Its purpose
was one of regulation merely. It left the drug-
glst as it found him except in two respects only:
Firast, as such druggist he was prohibited from
compounding or dispensing the preseriptions of
physlclans; second, selling or dispensing poisons
for medical use, unless he had in his employ such
registered pharmaocist or he was such himself, The
statute does not even prohibit him from selling
polson; 1t is only when it is sold for médical use
that he commlts a violation of law. He can sell
patent medicines and every kind of drug that in

1ts nature 1s free from poison. We confess our
limlited abllity to enumerate the almost countless
number of things that go to make a complete drug
storet an experienced drugglst alone might say

how many there are. But common observatlon teaches
that the dutles of a pharmacist in most instances
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pertains to & small part of the business
oarried on by a druggist. We find no
diftfioulty in arriving at the conoclusion
that an individuel may be a drugglst or
a dealer in drugs without being or having
in his employ a pharmacist,."

. Beotion 10006, supra, in excepting small towns
and villages of less than five hundred population allows
the granting of a permit to conduct a dru store or

harmaey ., Therefore, the sphere that & permittee may
opera%e in 18 very smell indeed, First, there must

be no person licensed ae a phermmoist within less than
two miles of the village. Second, the permittee cannot
ugse the permit in any other village than the one for whish
1t was grented, The exception in Seotion 10005, supra,
further provides: "The board of pharmeoy may grant to
any person who has had one year's experience * * *,n
The word "may" 1s not mendatory and suggeste that the
Board of Pharmaoy may exercise its experience and sound
discretion in granting a permit to any person who has
had one year's experience under the supervision of a
reglstered pharmaolist and should take into account the
applicant's abllity and the possible danger that might
result in his compounding and dispensing e physiocian's
presoription even though his aots are goilng to be
restricted to a certain small village.

CONCLUSION

Therefore, it 1s the opinion of this department that
the holder of a permit to oconduot a drugstore or pharmacy
in any village of less than 500 inhabitants where there ia
no person licensed as a pharmesolst within less than two : )
miles of such village may compound and dispense a physlcliants
prescription, , ' ' ’
That 1t 1s discretionary with the Board of Pharmeoy
whether or not they issue the permit, but after the Board of
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Pharmeoy has acted and issues a permit to conduct a drugstore -
or pharmeoy in a village of less than five hundred inhablitants,
there being no person licensed as a pharmacist within less:
than two miles of such village, the Board cannot, by rules,
prevent the permit holder from compounding and dispensing

a physician's presoription.

Respentfully submitted,

A. V. OWBLEY
Assistant Attorney General
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Attorney General
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