R - |
";}A , MOTOR VEHICLE FUHL TAXES: Naphtha when distilled and especlally
PR B designed for usa other than as a fuel

for internal combustlon engines, is
not a motor vehicle|fuel, and is,
therefore, not subject to tax.

May 31, 1945 ,
v/ .
: » b

The Honorable George Meteger.
State Inspector of Olls
Jefferson City, Missouri

FILED

R SUNREPEE

Dear Mr, Metzger:
Your letter of Aprll 30, requesting an opinion

“from thls Department whether under the terms of the ex-

1sting motor fuel tax laws of Missourl, naphths not used
for Internal combustion engines 1s subjeet to motor fuel
tax, has been received. Likewlse, your letter of April
12, with whilch you enclosed coples of correspondence be=
tween your Department and the Tankar Gas, Inc.,, Minneapo-
lis, Minnesota, for my Inspection was also received in
due time,

Your request for an opinion on this sub Joct has
been referred to the wrilter for reply. Your particular
request for the opinion 1s as follows:

"On April 12, I wrote to you, attaching
copy of my letter of February 20, 1945,
to the Tankar Ges, Inec., together with
copy of letter dated Mareh 13 from Bill,
Maslon, Grossmen & Brill, counsel for
Tankar Gas, regarding the question of
motor fuel tax on sales of naphtha,

"Will you please let me have your written
opinion as to whether or not the sales of
naphtha in this cace are gubject to tax
under our existing Motor Fuel Tax Law,"

Sub-section (b) of Section 2 of the Motor Vehicle
Fuel Tax Act, Laws of Missourl, 1943, page 670, is as fol=-
lows:

i

"tMotor Fuels' shall meant (1) all products
commonly or commercially known or sold as
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gasoline (including: casinghead and ab=-

. sorption or natural gasoline) regard-
logs of their classificatlions or uses;
‘and (2) any liquid which when sub ject-
ed to distillation 1n accordance with
the atandard method of test for disg-
tillation of gasoline, naptha, kero=
sene and similar petroleum products
(American Soclety for Testing Meterials
Designation D=86) shows not less than
ten per centum (10%) disgtilled (recovs
ered) below three hundred forty-meven
degrees (347°) Fahrenheit (one hundred
seventy-five degreas {175°) Centrigrade)
and not less than ninety~five per centum
(95%) distilied (recovered) below four
hundred sixty~four degrees (464°) Fahe
renhelt (two hundred forty degrees (240°)
Centrigrade)j provided that the term
tmotor fuels' shall not include (a) neph-
theg and golvents, ag defined in para-
groph j of thls sectionj (b) liquefled
gases which would not exist as liquids
at & temperature of sixty degrees (60°)
I'ahrenhelt and a pressure of 14,7 pounds
per square inch absolutej (e¢) denatured
wood or ethyl aleohol, ether, turpentine
or acetates and producte having a Held
Vapor Pressure of 30 pounds or more at
one hundred degrees (100°) Fahrenheit,
are used,as an additive In the manuw
facture, compounding, or blending of a
liquid within (1) or (2) above, 1n which
event the quantlty so used shall be deem=
ed to be motor fuel," ,

Eliminating such terms of sald Section (b) relating
-to other liquids except naphtha, we find that in so far as
naphtha 1s concerned the Section would read that motor fuels
means all products lknown as gasollnej and any liquid which
when sub Jected to dlstlillstion in accordance with standard
methods of test for distillation of nephtha and similar petro-
loeum products shows not less than 10 per centum dlstilled bee
low three hundred forty-~seven degrees Fahrenhelt (175° Centrie
grade), and not less than 95 per centum distilled below four
hundred sixty-four degrees Fahrenhelt (2409 Centrigrade); pro-
vided that the term "motor fuels" shall not include (a) naph-
tha and solvents as defined 1n paragraph ] of this Section,
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Paragraph jJ of the Act on page 674, Laws of Mlsaourl,
1943, 1s as follows!

"(j) 'Naphthas and Solvents' shall
mean and inelude those liquids which
come withln the gpecificatlons set
out under (2) of paragraph b of this
section but which are especially de~-
signed for use other than as a fuel
for internal ecombustion sngines,'

Paragraph j, supre, shall mean and include, so 1t
states, "naphthas and solvents" as liquids which are especlal~
ly deslgned for use other than as a fuel for internal combus-
tion engines,

It would seem, therefore, if naphthas do not fall be=-
low the distillation percentage specified in (2) of sub=section
(b) of Section 2 of sald Act, and are especilally designed for
use other than as a fusl for iInternal combustion englinesg, they
do not come within the definition of motor fuela and are there-
for not taxable, v

The Courta of this State, and of the country generally,
and text wrlters of the law, hold that statutes creating exemp~
tions of persons or property from payment of texes must be cone

~atrued against such exemptions.

59 C. J. 1135, states the rule as follows:

"Ixemptiona, In pursuance of the
beneficent public poliey which
favors equality in the distribution
of the burdens of government, all
exemptions of persons or property
from taxatlon are to be construed

" strietly agalnst the exemptiong
3o # N ‘

6l C. J, 392, under the subjJect of taxation further
states the same rule as follows:

"Unlike the rule of liberal construc-
tlon whilch has been generally adopted
with reference to exemptions from levy
and sale for the payment of debts, an
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alleged constitutional or statutory
-grant of exemption from taxatlon
will be strietly construed, % # # "

In the case of B.P.0.Ii. ve, Koeln, 262 Mo, 444, l.c.
445, in following the same rule of strict construction of
exemptiona, held as follows:

"% % % YIt must be conceded to the
state that whether a tex-exempting

. elause be viewed from the atandpoint
of the State down to the people, or.
from the standpoint of the people up
to the State there must be unbending °
and inviolate rules which as sure
words of the law are always to be
reckoned wlthj and those rules (from
the atandpoint of the State) are that
an abandonment of the asoverelgn right
to exerclse the vital power of taxa-
tion can never be presumed., The. ine
tentlion to abandon must appear in the
most clear and unequivocal terms s 4 & 1t "

In the case of State ex rel, Y.li.C.A, vs., Gehner,
11 &, W. (2d4) 30, l.c. 34, our Supreme Court followed the
rule by saying: . -

"tIn the construction of laws exempte-
Ing property from taxation it 1s =a
cardinal prineiple that they must be
strletly construed. As a rule all
property 1s llable to taxation, ex~
emption, the exception, and it de~
volves upon the person claiming that
any speclfic property is exeompt to
show 1t beyond s reoasonable doubt,

It 1s In no case to be sssumed that
the law Intends to release any par-
tlcular property from this obligationg
end no such exemption can be allowed,
except upon clear and unequivocal
proof that such release 1s required
by the terms of the statute, If any
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doubt arises as to the exemptlon
claimed, 1t must operate most strong-
ly againgt the party claiming the ex~
enption,? # % % " .

' The conditional qualifications set up in sub-seotion
(b) of Section 2 of said Act, and in sub=-sectlon j of said
Act, are questions of fact, Under the above clted authori-
tles, it 1s, we believe, in harmony with those holdings,
proper to say that the Tankar Gas, Inc, may not arbltrarily
determine the question whether naphthe at all events is ex=-
empt from taxatlon as & motor vehicle fuel, We think 1t
must establish that.the naphtha fluld which it 1s offering
for market and marketing in this State, strictly compliles
with the requireménts of said Section 2 of said Act of 1943,
and that the 01l Inspectlon Department of this State 1s en=-
titled to have proof furnished by said company of such fact,
and that naphthe as so offered for sale and sold by sald
company in thls State 1s designed especially for use other
then as a fuel for internal combustlion englnea, We think
your Department would have the right to demend and receive
affidevits from purchasers and users of such naphthe as
would establlsh the facts necessary to exempt naphtha from
the terms of ®said Act, the same %o be procured hy said com~
pany for your Department, '

CONGLUSION

It 1s, therefore, the opinion of this Department
that 1f such facts are established that naphtha as offered
for sale and sold in this State by this company or othsrs,
comes within the speeifications of said subesection (b) of
Section 2 of sald Act of 1943, as to distillatlon, end beling
deslgned for use other then as a fuel for internal combus=
tion engines, 1t 1s exempt under the terms of saild Act of
1943, from motor velilcle fusl tax, because it 1ls under sueh
facts and conditions defined as not being motor vehiele fuel,

‘hespectfully submltted,

) GELORGE W. CROWLEY
APPROVED: Asglstant Attorney General

J, E. TAYLOR

Attorney General
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