1 o

s , : , , -1
« MOTOR VEHI?@E FUEL TgX: Liability of politicawnsu divisions of

o

} the State for payment |of motor vehicle

\
A fuel tax, under the Constitution of 1945,
1

liifl , June 6, 1945

Mr. George Metzger
State Inspector of Oils
Jefferson City, Missouri

Dear Sir:

In a letter dated May 5, 1945 you requested an opinion
of this department, which letter reads as follows:

"We have received letter dated May 4,
1945, from Roy Jablonsky, Surveyor and
Highway Engineer of St., Louils County,
which reads as follows:

"1The Law Department of St. Louis County
has given this office an opinion to the
effect that counties, under the provisions
of the new Constitution, are exempt from
the payment of motor vehicle fuel tax.
Accordingly, the opinion further suggests
that we discontinue payment of such tax
to the State of Missouri.

"1Tn view of the foregoing, no check will
be mailed to your office for gasoline pur-
chases consumated after May 1lst, 1945,!
(Signed) Roy Jablonsky.

"There has been introduced in the Senate
Bills Nos. 123 and 124, which if passed
would amend the present Motor Fuel Tax
Law to exempt the State of Missouri or
political subdivisions thereof, or any
municipality of the State of Missouri,
from payment of tax.

"We would appreciate receiving your written
opinion on this subJect at the earliest
date possible."

Liability for the payment of motor vehicle fuel tax is
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presently imposed by the provisions of Section 3 of an act
found in Laws of Mo. 1943, pages 670-699, which reads, in
part, as follows:

"(a) In order to provide funds for the
construction and maintenance of the pub-
lic highways of this state and to pay the
principal and interest on the road bonds
of the State there is hereby provided for
a license tax to produce a sum equal to
two cents (2¢) on each gallon of motor
fuel used in propelling motor vehicles
upon the public highways of Missouri to
be collected as hereinafter provided,

"(b) For the privilege of receiving motor
fuel to be sold for use in propelling mot-
or vehicles upon the public highways of
this state, there is hereby imposed upon
every person receiving fuel in this state,
a license tax equal to two cents (2¢) per
gallon on all motor fuel received to be
sold for use in propelling motor vehicles
uponh the public highways of this state.

It shall be presumed that all motor fuel
recelved in this state is to be sold for
use and will be used in propelling motor
vehicles upon the public highways.

* % ¥

"(e) Every person purchasing motor fuel

in this state from any distributor or other
person, shall pay, except as otherwise pro-
vided herein, to the distributor or other
person from whom sald fuel is purchased,

the amount of the license tax which the dis-
tributor or other person is required by this
act to add to the selling price of the motor
fuel. It shall be presumed that all fuel
purchased by any person in this state is
intended to be used and will be used to pro-
pel motor vehicles upon the public highways
of this state.”

The term "person" is further defined by subsection (d) of
Section 2 of the act, reading as follows:

"tPerson' shall mean and include natural
persons, partnerships, firms, associa-
tions and corporations, any representative
appointed by any court, the state, its




el : ]
3
, .
C 4 o,
i ¢, . [ ' '
4 * . . .

-

Lir, Geovpe lietapgor 5= ~ June 6, 1945

departments and political subdivisions,

the United Statos and any department,

agency or instrumontality thcreof, in so

far as tho Constitution and Laws oif the
United States do not prohibit the taxation
thereof by the 3tate of liissouri, and the
use of the singular number shall include

the plural number. 'Political subdivisions
of tho statc!' as used herein is Intended

to be all Inclusive and shall Include any
county, township, road dlstrict, sewer dia-
trlct, school district, municipality, town
or village, or any other public corporation,
whother of like character as bthose hereto-
fore enumerated or not, that 1s an agency
for the administratlon of civil government,"

The exemptions from payment of the tax are set out in
Section &, as followss

"(£) Uo tax shall be lmposed, charged op
collected with respect to the followings:
(1) ilotor fuel exported or sold for export
from this state to any othor state, torriw-
tory, or rforélpn country, except in the
usual and ordinary fuel supply tank cone
nectod with the engine of a motor vehicle
‘loaving this state.

"(2) Hotor fuel sold to the United Statos
of America or any agency or instrumentallty
thereof,

"(3) ilotor fuel sold to any post exchange
or concegsionaire on any lederal reservation
within thls statey but the tax on motor fuel
80 sold, to the extent permitted by Federal
Law, shall be pald to the state by such post
exchange or concesslonaire,

"(4) liotor fuel sold to any person for uge

in tho performance of any such person's cost-
plus-a~fixed~foe or fixed porcentage contract
with the United States, or cost-plug-a~fixcd-

fee or fixed purcentage contract under such
contract, for the construction, manufacture or
operation of the United States Govermnucnt defeonse
projects connected wlth the prosecution of

any war declared by Congress.
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w(5) Motor fuel used by any licensed dis~
- tributor for any purposes other than the
generation of power for the propulsion of

motor vehlocles upon the public highways.

" (8) Motor fuel received by any licensed
distributor and thereaftsr lost or des-

. troyed while such distributor is the own-
er thereof as a result of theft, leakage,
fire, aocident, explosion, lightning, ‘
flood, storm, aot of war, or public enemy,
or other like cause.

"(7) Sales or exchanges of motor fuels be-
tween llicensed distributors, as provided 1ln
the seoond sentence of Section 3(g)."

It is therefrom apparent thaet no exemption oxists in the
Act relieving the County of St. Louis from the payment of the
motor vehlioels fuel tax, :

We note from your letter of inquiry that the County 1s
epparently refusing to pay the motor vehicle fuel tax for the
reason that it is thought that they are exempt under certaln
provisions of the Constitution of 1945, We have examined the-
Constitution of 1945 and presume that Article III, Sectlion 39,
subsection (10) is the part thereof referred to in the opinion
rendered by the Law Department of St. Louis County and mentioned
in your letter, Said section reads as follows:

"The gensral assembly shall not have

power:
Sk ok ok k

" (10) to impose a use or sales tax upon the use,
purchase or acquisition of property paid for

out of the funds of any county or other politie~
al subdivision,"

As we read your letter, two questlions are presented:

(1) Is the county of St. Louls liable for payment of the
gasoline tax up to July 1, 1946, which 1ls the date provided in
the Schedule of the new Constltution for the expiration of the
effectlveness of all laws now In force unless these laws are
gsooner repealed? ’
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(2) 1Is the county or any other political subdivision
l1iaeble for the payment of the gasoline tax after July 1, 1946,
if the present law 1s then still in force?

It 18 our opinion that the first question must be answered

-in the affirmative for two reasons, First, the Supreme Court

of Missouri in the cage of Trustees of Willlam Jewell College
in Liverty, Missouri vs, Beavers,, 171 S, W. (2d4) 804, ruled that
a similar Constitutionsl prohibition against granting tax ex-
emption in the Constitution of 1878 were prospective 1n nature

~and that the general sffirmative provisions do not have the retro=

active effeot of repesaling exemptlons vested prlor to the adoption
of the Constitution. Under this decision the provislons of .
Article III, Seotlon 39, subseotlon (10), were clearly prospective
in nature only and can relate only to statutory enactments
subsequent to the effective date of the Constitutlion of 1945,
Second, we are of the opinion that Section 2 of the Schedule
appended to the Constitution of 1945 1s applicable, and we quote
therefroms

wk * %311 laws inconsistent with this
Constitution, unless sooner repcealed or
anmended to conform with this Constitution,

- 8hall remain/in full force and effect
until July 1, 1946,"

Thus the above quoted provision; of Sectlon 2 of the Schedule
has the efisct of keeping in full forée and effect the statutory
enactmente found in Laws of 1943, papgas 670-699, until July
1, 1948, even 1f they are inconsistent with other Constitutional
proviaions, unless such enactments are sooner repcasled or amend-
ed by action of the General Assembly,

Therefore, it 1s our opinion that the County of St. Louls
will be liable under the Motor Vehiole TFuel Tax Act, Laws of 1943,
pages 670«699, until July 1, 1946, unless such law is sooner '
repealed or amended.,

The second question involves the determination of whether
the 1943 Motor Tuel Tex Aect provides for a use or sales tax
upon the use, purchase or acquigltion of property paid for out
of the funds of any county or any political subdivision. This
question 1s reduced to one of whether or not the liotor Vehicle
Fuel Tax Act 1s a use or a Salss tax upon property oi a politic~-
al subdivision. It wlll be seen from the wording of the
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Constitutional provision herein involved that the Constitutiocn
prohibits a use or seales tax on property. Thug the word "use"
cannot be taken in its broad sense and if the motor fuel tax
is & tax for the use of the publie highways, as distinguished
- from the use of specific personal or real property, the tax
dees not fall within the prohibition of the Constitutional

" provision, ,

™~

If i1s apparent also that 1f the tax 1s not a use or sales

tax of any kind, or if it is e use or sales tax on property
other than that of a pvlitical subdivision, it also does not
fall within the prohibition of the Constitutional provisilon.
The guestlons Just mentloned will both be considered in part
2 of this opinlon with regard to declsions of Jurisdidtions

. 0ther than Missourl,

Since the Missouri law would be controlling on a question
of this type 1% will be well to exemine the available law on
the subject in this state.

Part I

There have been no interpretations by the Missourl courts
of the sections of the 1943 Motor Vehicle Fuel Tax Act which
are pertinent to the questlions here involvead. A

Article 2 of Chapter 45, R. S. Mo., 1939, provides for a
Missouri Motor Vehiocle Fuel Tax Acet which is similar in many
respects to the 1943 Aot. Although the wording of the former
tax law is somewhat different, a deocision of a Missouri court
under that law, on the exaot question presented here, would
be helpful in determining the character of the tax herein in=-
volved.,

.The only case we find in whilech there is any reference, by
implication or otherwise, to the charaeter or nature of the
former Aet is State vs, Banks, (1940 Mo.), 145 S. W. (24) ze6z2.
In thet case the defendant purchased gasoline within the State
of Missourl from another distributor. The latter falled to
pay the tax amount into the treasury of the state, The
statute provided that every distributor was llable for payment
of the tax and provided for a refund to any purchaser who
had paid the tax twice, The state sued to ocolleet the gasoline
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tax on the gasoline sold by the defendant, olaiming that the
defendant was primarily liable, although it_could be re-
imbursed under the provisions for refund. In disposing of
this oase the court said:

"It is apparent, from reading the ppovisions

of these seotions together, as they now

stand, that the intention of the Legislature

was to require the payment of two oents on

each and every gallon of gasoline socld or

used in thls state to operate motor vehieles

over the roads, streets or highways of this

state. The tax was laid, as/e llcense tax,

ageinst distributors and dealers only, ’

Central Trensfer Co. v, Commerclel 0il Co.,

D. O,, 45 P, (2da) 400, Undoubtedly, the

statute last above set out Seotlon 7814

was intended both to authorize distribu%ors

and dealers to pass the tax on to consumers

and, with the sections 7809-7813, preceding it

to prevent bootlegging of gesoline for use

in this state, without buying it from ,

| licensed distributors or dealers herein te

| evade the tax, (These provisions were asded -
by the Legislature of 1925, Laws 1925, p. 255,
to strengthen the original laws adopted by the

. people in 1924, Clearly, also, the lntentlon
shown by all of these laws was to collect
the tax but once on each gallon of motor
vehlcleé fusl sold or used, and this is made
plain by the provisions for refund, * * *»

: It is our opinion that the above statement 1s not too per-
suasive in the metter of the exact nature of the tax involved,
‘The discussion was inocidental to the main question ilnvolved
‘and the court, though stating that the tax was laild as a 11~
cense tax, alsoc stated that the Legislature intended to tax
every gallon of gasoline sold or used in this state to op-
erate motor vehicles over 1ts highways. Thus, 1t appears.
that the statement as to how the tax was lald was merely a
statement as to the terms of the statute and not-a deter-
minetion of the nature of the tax.

We £ind two other Missouri cases which deal with the neture
of any type of gasoline tax, Viquesney vs. K.C. (1924 Mo.), 266
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S. W, 700; Jennings vs. St, Louis (1932 Mo.), 58 S. W. (24)
975. These were cases involving oity ordinances whioh were
difrerent in wording than the Missouri Motor Vehicle Fuel
Tax Aot, The ordinance involved in these cases specifically
provided that the tax was an ocoupational tax or a direot
privilege tax for the right of engaging in business, and
there was no provision in them that the tax was to be con-
fined to those using gasoline on the streets of the olty,
so that they could not be oconstrued as texes for oompensation
for the priviloge of using the streots.

the

We are of the opinion thet the difference betwoon/oiby
ordinances of these cases and the present State Motor Vehiole
Fuel Tax Act and, in the case of State vs, Banks, supra, the
lack of a direet holding on the point herein involved, plus
the feoct that in the latter case the opinion of the oourt
cannot be construed as definitely determining the nature of
the tax, mekes it difficult to consider these cases controlling
in the matter berore us, ,

' We, therefore, have gone to other jurisdiotions for enlight-
enment as to the nature of the tax,

Part 8

The Federal Courts will rollow the State's interpretations
of thelr own statutes.

MoCarrell vs, Dixio Linas, 309 U.S. 176,

John D, Bingeman vs. The Golden Easle Lines,
297 U,8, 626; '

The Texas Co. vs, Blue Wuy Lines 93 Fed.
(24) 594{

Kanses Olty vs. Monger, 70 Fed, (24) 361, -

ghg Dixie Line vs, MoOarroll, 23 Ted., Supp.
a87.

The overwhelming majority of the state cases can be dividea
into two ocategories,

(l) Those whioh hold suoch a tax a oompenaation tax for the
privilege of using the public highways,
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(2) Those which hold that a tax similar in most res-
pects to our Motor Fuel Tax 18 a license tax on the dlstrib~
utor measured by the salea of gasoline,

At lcast elght states are represented by the cases falling
under the first of these classes., They are; Minnesota, Utah,
South Dakota, Arkansas, Illinois, New Hempshire, Alabama and
Texas, The statutes of these states have been found to be

' very similar in their provisions to the present Missouri lew.

The statutes of Minnesota, New Hempshire, South Dakota and
Arkansas contaln subztantially the same provisions that the -
Missourl law now carries, That of Texas is very similar,

In Hallett-Construotion Co, vs., Spaeth (1942 Minn.)
4 N,W, (24) 337, the Supreme Court of Minnesota held that the
Motor Fuel Tax wes a privilege tax as compenssation for the use
of the highways. The court there said, l,0, 338:

"It 1s quite obvious from the tenor of the
emendment to Minn., Const., art. 9, sec. 5,
that the people of the state were thereby
authorizing a tax on gasoline used in _
motor vehloles which were in turn used on
the public highways of the state, and
that they were not attempting to auth-~
orize a general sales tax on gasoline,

* % ¥ ginee the tax is imposed on the
theory that it 1s compensation to the
state for the use of its highways, the
rergon for esxempting machinery used

to improve or oconstruct highways from

a tax levied on vehicles which wear out
the gighway- is apparent and logiocal,

In Sparling vs. The Refunding Board (1954 Ark.), 71 S. W,
(8d) 182, the Supreme Court of Arkenses said, l.c. 186:

"Let 1% be definltely understood that the
tax impoked 1s not a property tax, but

is & privilege tax for the use of the
highways

The Arkensas statu&aagplied the tax in substantially the
seme menner as the Missour &aw does, that 1t taxed all gas-
oline sold and used in the s ioh was to be used on

the highways of the state and | ,“Vidtd that the distributor
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should pay'the tax, The Arkansas Court said:

w¥ * ¥7he Legislature has declared
-~ the public polioy of the state to
be to tax all gasolline sold or used
in this state for such purpose in
order to prevent fraud and impos-
ition on the state in the male or
use of a comperatively negligible
quantity for other purposes,"

They thus indicated that the provision for texing the
gasoline at the source was merely a safeguard ageinst fraud
perpetrated on the state by the fallure to pay the tax on
the part of consumers whose use of gasoline could not be
readily traced. The provision for refund for non-highway
us: in the Arkansas statute .was' sald to indicate the same
thing,

The Sparling case was followed in the Federal Courts in
the following:

Dixie Greyhound Lines vs, Mocarroll 101 Fed, (2d)
572; '
" MoCarroll vs. Dixie Lines, 309 U.S. 176;"
| Dixie Lines vs. MoCarrall 228 Fed. Supp., 985;

In 1C1 Fed. (24) 572, the Federal Circuit Court held that
a tax under such theory must bear a reassonable relatlion to the
use made of the hichways. In the case of In re Opinion of the
Justices (N,H, 1937), 190 A., 805, the New Hampshire Supreme
Oourt held their fuel tax on gasoline was for the privilege
of using hizhways and not a sales tex. Thls case was clted
with approval, Tirrell vae, Johnston, (1934 N H.), 171 A.,
841, (aff., 293 U.S, 533) l.0, 644, held:

w¥ ¥ ¥mhe provision that the toll is
collected only on acocount of gasollne
used !'for the propulsion of motor
vehicles upon highways' (Publ. Laws
6. 104, Sec. 7) 18 of consequence,

as showing the nature of the charge."

n* ¥ ¥Tf the sale 1s for other uses the-
charge is not made. (Publ, Lawas, ¢, 104,

' Se6. 7.) The sale enters into the comput-
ation only as a measure of the amount con~-
sumed upon the highways * ok

In Carter vs. State Tax Commisslion (1939 Utah), 96 Pac.
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(3a) 787, l,0, 731, the court oited an Oregon oase holding that
the objeet of the law was to fix a fee as compensation for
using the roads and sald: A

o wk * dMhe game  principle is appliocable
o to our own lew, the compensation arising
: in the colleotion of fees for the state

highway fund, * * *n» _

- In State vs, Oity of StouX Falls (S.D., 1938), 244 N.W,
388, the court sald: '

- owk ¥ ¥aongtruing the various provisions
_together, including the refund provisions
it appears that the tax in question is,
in substance, a charge imposed by the

- state for the privilege of operating
motor vehioles ugon‘the public highways
of .&his Stﬁtﬁ,o* Wy . , ‘

: The court indicated that the quantity of motor fuel used
was the yardstick adopted to measure the extent of the use of
: the highways., This 18 the usual theory of the cases under
- : this olass and under suoch theory the requirements of the U.S3,.
Cireuit Court in Dixie Greyhound Lines vs, MoCarroll, supra,
~ are met, The same result reached by the above cases was
reached by the following casest :

‘Winter vs, Barrett (1933 Ill,), 186 N.E. 123;
Texas Company vs. Blue Way Lines (1937 Tex.),

- 93 Fed, (24) 594 | .
State Tax Comnmisaion vs, Oounty Board of Education
(1938 Ala,), 179 8, 199; i o
State vs. Z1 Paso (1940 Tex. Civ. App.), 143 S,W.
(24) 366, L '

The Supreme Court case of Inter~city Transit vs. Lindsay
(1930), 283 U. S, 189, is helpful in determining the elements
of a tax which 1s levied under the theory of compensation for

“use of the highways. The Supreme Court of the United States
had before it the argument that the tax was & Privilege tax

\
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for the use of the highways, The court held the tax in question
was not suoh a tax because the statute did not provide for the
money to go into the highwey fund and made a point of this fact.
The oourt said a tax on the privilege of using the highways would
have to carry the following elements:

1. The nature of the impositions must be such as to indicate
a reasonable relation to highway use, such as a mileage tax
proportinate to the use of the hlghways,

8. The statute should allocate the proceeds to highway
purposes or to the gensral expenses of the State Highway Depart-
genti These provisions are carrled in the Missouri Motor Fuel

ax Law, .

VY Under the theory of thls elass of cases the Motor Fuel Tax
Agt does not provide for a tax such as would fall under the
prohibition of Section 39, subseotion (10) of Article III of
the new Consgtitution, because the tax would not be a tax on

the use of property.

. Under the second class of cases, which hold that such a
tax is a licenss tax on the distribuéor, we find a totally
different theory of the tax,

This theory is thaet the tax is a "llcense" or"privilege"
tax on the distributor for the privilege of selling or using
gasoline, It is well to mention here that the faet that it 1is
a license tax(relating to property)would not necessarlly mean
that it ocould not also be & use or sales tax, However, under
the theory of these cases, the tax belng on the distributor,
the tax would not be a use or sales tax on the county of St,.
Louis since the privilege of user or sale which is taxed 1s not
that by the consumer but by the distributor. The ceses falling
under the seocond class of cases are as follows:

Inter-atate Trensit Company vs., Lindsay, supraj
American Airways vs. Wallace, (1932), 57 Fed. (24)
877 : : '

U.S. vs. Leo (1943 Fla.), 13 So. (2d) 919; -
Departm;nt of Highways vs, Baker (1940 N.,D.), 290
N.W. 257; ' I ’
State ve. Standard Oil Co. (1938 La.), 168 S, 531;
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gtgte vs. Hamilton (1940 Tenn.), 144 8, W. (8d)

P40, e L 8, W (80)

2éty of Portland ve. Kozer (1983 Ore.), 217 Pao.
33 -

An examinetlon of the above oases reveals that the statutes
of most of the states which have ruled that the gasoline tax
falls under the second olass did not osrry provisions which
indiscated that the tex waes to be plasefl only upon gesoline %o
be gold for use or used in motor vehloles operating only on the
_highways of the state, . . _ S

-7 ' It is 'apparent that this class of ¢ases go on the theory
that the provision in the stetute that the tax shell be passed
on te the purchaser of the gasoline and added to the sale prioce

thereof, or that this 1s the practieal effeot of the tax, does
not change the character of the tex from a tex on the distrib- -
utor to one on the oonsumer, The correctness of this theory

is strengthened by the case of Alabama vs. King and Boozer
(1941), 314 U, S, 1 ,,1in whioch the Supreme Oourt of the United
States held that a general sales tax on a dealer or wholesaler
is a8 tax on’'him and the fact that it was ultimately paid by

" ‘the oonsumer (the Ty S, Tovernment) 414 not meke it & tax on-

the Federal CGovernment. In that case the defendant had sold
materials to the United States Government under a sost-plus-
Tixed-fee basis and the contention was thet thls was a tax on
the government since it aotually paid it., The Supreme Court
ruled against this contention. The King and Booxer cass might
‘be distinguished in that 1t may be argued that the Supreme Court
declded it on the basie of the faot that the contractor was not
an instrumentality of the governments Thus, the case would not
be a holding that the faot a tax is passed on to the consumer

- does not affect the nature of a tex, However, in U, 8. vs.

Lee, supra; (1943) the Florida Supreme Court appllied this rule
to a Motor Fuel Tax Act, and held that the tex was on the dls-
tributor. Should the Misaouri SBupreme Court follow the above
rule; and not distinguish the King and Booger oase on the basis
mentioned above, 1t would rule out the possibllity of the present
Fuel Tax Aot being a tax on the consumer in any way including one
for the privilege of using the highways,

We are of the opinion that thevtheory that this second olass
"of ocases prevents the avoldance of the tax by St. Louls County,
where the County purchases from a dlstributor, just as surely as
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does the theory of the first class of cases, We think this
seoond olass of ocases excludes the possibility of the County
of St. Louls/being exempt from the Motor Vehicle Fuel Tax

‘under the provisions of Artiecle IYI, Seoction 39, subsection

(10), &ince this theory places the tax upon the distributor
or "first source" and not upon the oconsunsr,

We have heretofore been consldering the seoond oclass of
cases with relation to the situation wherein the county of
9t, Louis buys gasoline from & distributor. There remains
to be considered the situatlion in the event that the ocounty
of 8t, Louls buys the gasolinse directly from a refinery in
this state, If the tax was plased upon the privilege of
selling or using gasoline, it might well be argued that,
under the theory of this second class of oases, the tax was
a sales or use tax, This might be reasonable becsuse, since
a privilege tax might also be oonsidered a sales or use tax,
a tax whioh was levied egalnst the privilege of selling or
using might be considered a sales or use tax. The present
Missourl lew doss not so levy the tax, The Missouri law taxes
the privilege of recelving, and not of selling or using. The
cases Talling under this second olass indicate ' that the '
privilege whlich the statute of the satate, by its wording,taxes,
18 the privilege which determines the nature of the tax, The
statutes lnvolved in these cases, though varying in thelr word-
ing, taxed the privilege of selling or using and therefore, the
tax oould be considered a sales or use tax on the dlstributor.
Such 1s not true in the case of the Missouri Motor Vehlole Fuel
Tax of 1943,

We are, therefore of the opinion that the county of St,
Louls is not relieved of liablility for payment of the gasoline
tax in the event that it recelves the gasoline directly from

~ the refinery in this state, even under the theory of this

second class of cases,

The few cases whioh indicate that a Motor Fuel Tax is a tex
on the consumer for the privilege of using property, i.e. the
gasoline, involve statutes which, we think are aistinguishable
from the 1843 Missouri Motcr Fuel Tax Act., In Texas Co. v8,.

- Siefried (1944 Wyo.), 147 Pac, (2d4) 837, the Wyoming statute

Rt T DR |
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taxed all gasoline and not merely that used on the public high~
ways of the state, ' : :

In Bingamen vs. Golden Eagle Llnes, supra, the court
‘followed the New Mexleco Supreme Court decision of Geo. A. Breese
Lumber Co, vs, Mirable, 297 Pac, 699; 84 A,L,R, 830, which
- reflected the theory that the tax wae not a tax for the privil-
ege of uaing the highways. The New Mexico statute taxed all
use of gasoline in New Mexloco and the New Mexilco oourt express-
ly pointed out that the statute nowhere seld it was on the use
of gasoline used on the highways, This, of course, indicated
that a statute providing. the latter would receive an entirely
different oonstruotion, ,

Since Missourl has held that the distinotion between e
license and a tax depends on the purpose of the enactment
Wilhoitt vs, City of Springfield (1943 Mo. App.), 171°S. W.
2d4) 95; State vs, Broeker ?1928 Mo.) 11 S. W, (z&) 81, we may
assume that the nature of any tax would be thus de%ermined. Ir
this is true it would seem that the court might well  construe
thls tax to be for the privilege of using the highways, since the
provislons of the act set out that 1t is for the purpose of
raising a fund for road and highway department purposes and the
tax 18 not placed on any gasoline not to be used over the state
highways. A thorough examinatlon of the cases persuvades us that
this result is consistently reached where the statute carries
such provisions,

We are of the opinion that an additional reason for saying
that Article III, Section 39, subsection (10) is not applicable
to the instant situation 1s that reached by a conslderation of
another provision of the 1945 Constitutlon, Thls provision,we
“think, indicates a definite intention on the part of the Con- -
stitutional Convention, which is contra to a finding that the
Motor Vehicle Fuel Tax falls within the provisions of Artiecle
III, Section 39, subseéction (10). All the provisions of a
Constitutional or statutory enaotment must be considered to-
gether and resolved in an harmonious fashion, :

State ve. Harris, 337 Mo, 1052; 87 S, W. iadg 1028,
Hull vs., Baumenn, 345 Mo. 159; 131 S. W. (24) 721,
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It is our opinion that Seoton 39, subsection (10) of
"Art, IIT should be oonsidered in the light of Sestion 50, of
Erticle IV of the new Constitution, whioch reads as follows:

"For the purpose of construocting and
malintaining an adequate system of

5 conne¢cted state highways all state

w revenue derived from highway users

) / as an inocident to their use or right
to use the highways of the stats,
includling all state license fees and
taxes upon motor vehlcles, trallers,
and motor vehlicle fuels, and upon,
with respeet to, or on the privilege

- of the manufacture, receipt, storage,

distribvution, sale or use thereof
(excepting the sales tax on motor
vehlcles and trailers, and all property
taxes) less the cost, (1) of colleoction
thereof, (2) of maintaining the comm=
ission, (3) of maintaining the high-
way department, (4) of any workmen's
compensation, (5) of the share of the
highway department in any retiremont
program for state employees as may be
provided by law, (6) and of adminis~
tering and enforcing any state motor
vehiele laws or traffic reguletions,
shall be oredited to a speclal fund
and stend approprlated without legis-
lative aoction for the following purposes,
and no otherit* * * »

This sectlion would seem to indicate that any Motor Fuel
Taxes are .incidental to the right to use the highways of the
state, since motor fuel privilege texes are included in the
general grouping of revenue derived as an incident to the
use of the highways of the state., Such a construction would
lead one to belleve that the Constitutional Convention con=
gldered the pressent Motor Fuel Tax Act as one for the privilege
of using the highways and thils would take it out of Article
III, of Section 39, subsection (10) of the new Constitution.
For the above reasons it is our opinion that the Motor Fuel Tax
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Aot of 1943 should be construed to be a tax on the privilege
of using the highways of the State of Missourl.

CONCLUSION

: It .1s, therefore, the opinion of this department that the

oounty of St, Louis 1s llable under the Motor Vehisle Fusl Tax

- Aot, Lawe of 1943, pages 370899, from dete until July /, 1946,
'because (1) the Constitutlon of 1945 operates prospectively

and not retroactively and (2) Section 2 of the Schedule appended-

to the new Constitution provides that laws, even 1f inconsistent,

phall be effeoctive until July 1, 1948, unless sooner repealed

or amended,

It is,further, the opinion of this department that under
the two legal theories whioch together make up the great weight
of authority, and for the additional reasons set out in this
-opinlon the county of St. Louils is llable under the Motor Vehicle
Fuel Tax Aot, Laws of 1943, pages 670-6899, after July 1, 1946,
a8 well as from the prosent time until that date,

Respeotfully submitted,
T SWITH N, onowm
Assistant Attorney General

APPROVED:

T ECTAYIOR

Atto;ney General
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